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Introduction 

The relationship between law and morality is a well-known challenge for legal schol-
ars. There is a substantial literature on the topic in both the American and European litera-
tures.1 
                                                 

* Dottore di ricerca in Diritto costituzionale nell’Università degli Studi di Ferrara. [Ph. D. in Constitutional 
Law, University of Ferrara, Italy] — roberto.perrone@unife.it  

1 The bibliography concerning the subject of law enforcement of morals is vast, and it is difficult to sum it 
up. The most famous debate, in the modern era, is probably the one that opposed liberal philosopher John Stuart 
Mill to judge James Fitzjames Stephen: see, respectively, John Stuart Mill, On Liberty, in ON LIBERTY AND OTHER 

WRITINGS 1 (Stefan Collini ed., Cambridge Univ. Press 1989) (1859); JAMES F. STEPHEN, LIBERTY, EQUALITY, FRA-

TERNITY (Cambridge Univ. Press 1967) (1874), available at 
http://files.libertyfund.org/files/572/Stephen_0021_EBk_v6.0.pdf (last visited August 4, 2015). During the XX cen-
tury, another dispute became famous among the scholars, and involved English judge Lord Patrick Devlin and 
Oxford professor Herbert Hart: see, respectively, PATRICK A. DEVLIN, THE ENFORCEMENT OF MORALS (Oxford Univ. 
Press 1965); HERBERT L.A. HART, LAW, LIBERTY, AND MORALITY (Stanford Univ. Press 1963). In more recent times, 
it is worth reminding the extensive study of political philosopher Joel Feinberg, who addressed the issue of en-
forcement of morals by means of criminal law in his 4-volume work: JOEL FEINBERG, THE MORAL LIMITS OF THE 

CRIMINAL LAW (Oxford Univ. Press 1984–1990). See also RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 240–58 
(Harvard Univ. Press 1978) [hereinafter TAKING RIGHTS SERIOUSLY]; RONALD DWORKIN, SOVEREIGN VIRTUE 211–36 
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In this article, I utilize the Italian and U.S. constitutional law experiences to investigate 
“public morality” as an interest that might justify limitations on individual rights. My goal is to 
assess the grounds for policing morality in these two national contexts and to refine (as much 
as possible) the boundaries of the concept to find some guideposts for a suitable definition. 

First, I must highlight the reasons that compelled me to compare the Italian and the 
American legal systems. Apparently, these two experiences are distant from one another and 
the differences are more readily apparent than the similarities.2 Unsurprisingly, comparisons 
of U.S. and Italian constitutional law are relatively recent.3 

The legal systems of both countries, however, derive from the Western tradition;4 and 
they are both secularized liberal democracies committed to protecting certain fundamental 
individual rights and to respecting pluralism in society. Moreover, the two countries have long 
wrestled with “public morality” issues, and the debate about this topic has been – and re-
mains – far from settled in both nations. The problem with enforcing morals has been thor-
oughly discussed by Italian and American jurists alike, interweaving issues involving plural-
ism and multiculturalism. 

Among other things, pluralism means differences in the ethical convictions and con-
ceptions of society and in the subsequent demands for recognition of these beliefs by legisla-
tive bodies. However, such minority moral convictions and conceptions often clash with the 
established traditions and moral beliefs of the majority, which may feel threatened by – and 
react negatively to – minorities’ demands for recognition. This reaction frequently leads to 
many of the examples of “moral legislation” we have grown accustomed to – from laws that 
forbid unpopular practices and behaviors to laws aimed at protecting traditional institutions, 
including marriage, among others. 

The challenges that pluralism poses for contemporary legal systems, and to Italy and 
the U.S. in particular, emanate from both inside and outside of these legal systems. From the 
outside, it is well-known that the U.S. has been a multicultural society from its beginning, 
having long accommodated people coming from different sociocultural backgrounds and with 

                                                                                                                                                      

(Harvard Univ. Press 2002) [hereinafter SOVEREIGN VIRTUE]. In Italian scholarship, in general, see, e.g., G. FIANDA-

CA, PROBLEMATICA DELL’OSCENO: PROFILI PENALI, COSTITUZIONALI E POLITICO-CRIMINALI (Cedam 1984); LAICITÀ, VALORI 

E DIRITTO PENALE: IN RICORDO DI JOEL FEINBERG (Alberto Cadoppi ed., Giuffrè 2010). Further references, however, 
will be provided in the course of the present paper.  

2 To name some of the most evident differences, the U.S. is a common law country, with a distinctive 
federal structure and a presidential form of government, while Italy is a civil law country, a parliamentary Republic 
with a regionalist structure in which the national government still retains the most important legislative and execu-
tive powers. The U.S. Constitution, which dates back to the 18th century (1787), reflects traditional liberal princi-
ples aimed at protecting individual freedoms, with little to no acknowledgement of the so-called social rights; the 
Italian Constitution, enacted after World War II (precisely in 1948), stemmed from a compromise between conser-
vative and progressive political forces, and always had a strong welfare component and protects several social 
rights (like right to free education, to gratuitous health care for indigents, and so on).  

3 As it is held, for example, by Giovanni Bognetti. See GIOVANNI BOGNETTI, THE AMERICAN CONSTITUTION 

AND ITALIAN CONSTITUTIONALISM: AN ESSAY IN COMPARATIVE CONSTITUTIONAL HISTORY (Clueb 2008). 
4 For an introduction on Western legal tradition, see, e.g., JOHN MAURICE KELLY, A SHORT HISTORY OF 

WESTERN LEGAL THEORY (Oxford Univ. Press 1992). 
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different beliefs and traditions (though it was always clear what the country’s prevailing so-
ciocultural background was). In recent decades, the phenomenon of mass immigration, par-
ticularly from Eastern Europe, Africa and China, has presented similar problems for Italy, 
which has long been a homogeneous society. From the inside, both countries are facing 
challenges to the status quo from several groups and minorities that are advancing requests 
for rights and entitlements, and these challenges are sometimes strikingly similar, such as 
the issue of gay marriage, which has been the subject of heated debate in recent years a-
mong both Italian and U.S. courts and jurists alike.5 

Given these premises, what does it mean for the State, at the dawn of the third mil-
lennium, to protect “public morality?” As I will show, assuming that this concept continues to 
represent a legitimate interest that the legislature is entitled to pursue in both contexts, I think 
it is quite helpful to study the answers that these two distantly related legal systems provide 
to the issues raised by this question in the present situation and to see whether there are e-
lements of mutuality in their responses. More precisely, it is my intention to verify whether the 
common commitment to respect pluralism and diversity might allow us to draw a bridge be-
tween the two legal systems and find a definition of “public morality” that might be acceptable 
to each. 

With the foregoing in mind, my research is structured in three parts. 
First, I will perform a survey of the Italian Constitutional Court’s jurisprudence on the 

subject and attempt to single out the main conclusions reached by that judicial body over the 
course of years. These tenets will subsequently be used to formulate a comparison with the 
American legal system and will provide cues for the interpretation of “public morality” in this 
context as well. 

Since one of the key points of Italian jurisprudence in this field is the link between 
“public morality” and human dignity, in Part II of my research, I will attempt to devise a defini-
                                                 

5 The problem of recognition of same-sex marriage is a living matter and is highly debated both by legal 
scholars and by the Courts. In the U.S., several Courts took position on the constitutionality of bans on gay mar-
riage, with contrasting decisions. One of the latest is most certainly the Supreme Court decision in U.S. v. Win-
dsor, 570 U.S. ___ (2013), by means of which the Court deemed § 3 of the Defense of Marriage Act, which pre-
vented federal law from recognizing same-sex unions as “marriages,” unconstitutional for violation of the Due 
Process Clause of the Fifth Amendment. The most recent ruling, however, is the Supreme Court decision in 
Obergefell v. Hodges, 576 U.S. ___ (2015): the Court held that the fundamental right to marry, already acknowl-
edged by the Court in several decisions, also applies to same-sex couples; it follows that each State is required to 
issue marriage licenses to homosexual couples and to recognize lawful same-sex marriages performed in other 
States. On the Windsor and Obergefell cases, see infra Part II, § 3. In Italy, the Constitutional Court dealt with a 
question of constitutional legitimacy concerning the legislation on civil marriage, which was challenged because of 
its implicit exclusion of same-sex couples. The question was decided in Corte cost., sent., 14 apr. 2010, n. 138, 
Gazz. Uff. 21 aprile 2010, and the Court drew the conclusion that gay couples cannot claim a constitutional right 
to marriage, as the “marriage” mentioned and protected by the Constitution, COST. art. 29.1, refers exclusively to 
traditional heterosexual marriage, id. at § 9. A different treatment of homosexual unions is not discriminatory, and 
therefore it is up to the legislature, and not to the Court, to extend to same-sex couples the access to marriage, id. 
at § 8. On the case, see, e.g., the contributions contained in ROBERTO BIN ET AL., LA “SOCIETÀ NATURALE” E I SUOI 

‘NEMICI’. SUL PARADIGMA ETEROSESSUALE DEL MATRIMONIO. ATTI DEL SEMINARIO FERRARA, 26 FEBBRAIO 2010 (Roberto 
Bin, Giuditta Brunelli, Andrea Guazzarotti, Andrea Pugiotto, Paolo Veronesi eds., Giappichelli 2010).  
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tion of the latter notion and to show that this value also underpins the U.S. Constitution, the-
reby implying that it can also be employed to interpret legal concepts in the U.S. legal sys-
tem. In this analysis, I focus on two particular dimensions of human dignity: The first relies on 
personal autonomy, and the second relies on respect for our neighbors. 

In Part III, I will attempt to elucidate the boundaries of “public morality” by relying on 
these two aspects of human dignity. First, by examining U.S. Supreme Court jurisprudence, I 
show that the commitment to protect the first dimension of dignity illuminates how the general 
clause cannot be interpreted, i.e., what the “public morality” cannot be. Second, I attempt to 
show that safeguarding the second dimension of dignity can help us devise an acceptable 
definition of “public morality” and to understand what can legitimately be forbidden or regu-
lated to safeguard it. 

Finally, I will briefly summarize the results of my research in the conclusion. 
The method I apply to my study of constitutional law and jurisprudence is predomi-

nantly doctrinal. Nonetheless, I note in the first part of my research that a moral reading of a 
statÈs constitution is viable and should be attempted when addressing the concept of “public 
morality.” 

Part I 

1. Legislation morality in Italy under the Constitution of 1948 

The Italian Constitution of 1948 (the “Italian Constitution”) features an extensive list of 
civil and social rights accruing to individuals as such and as members of spontaneous asso-
ciations.6 Unlike its U.S. counterpart, the Italian Constitution often explicitly names the inter-
ests that can compete with a determined right and permits restrictions of the latter to safe-
guard those interests. In these cases, the balance between conflicting interests has been 
struck intentionally by the framers of the constitution. Among the interests that may constitute 
limitations to fundamental rights,7 the Italian Constitution explicitly notes that “good mores”8 
can circumscribe freedom of worship and freedom of speech. 

                                                 

6 For an introduction on Italian Constitution, including its history and structure, see VALERIO ONIDA, LA 

COSTITUZIONE: LA LEGGE FONDAMENTALE DELLA REPUBBLICA [THE CONSTITUTION: THE FUNDAMENTAL LAW OF THE RE-

PUBLIC] (2d ed., Il Mulino 2007).  
7 It is to be noted that labeling a right as “fundamental” produces similar, but not identical, consequences 

in Italian law and in U.S. law. Regarding the latter, it is well-known to American jurists that, since its decision in 
U.S. v. Carolene Products Co., 304 U.S. 144 (1938), the Supreme Court introduced a “tiered” system of scrutiny 
on the legitimacy of law; according to the subsequent jurisprudence, if the law bears on a “fundamental constitu-
tional right,” instead of the usual rational basis review, it will have to pass a more severe test (strict scrutiny), 
which ascertains whether the restricting measure is meant to protect a “compelling State interest,” whether it is 
“narrowly tailored” to achieve that goal, and whether it represents the “least restrictive means” to such a purpose. 
Like the U.S. Supreme Court, the Italian Constitutional Court made clear that, if a right is “fundamental,” any law 
which purports to restrict it in order to protect a countervailing interest will have to undergo a heightened form of 
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Regarding the former, the Constitution (Article 19) provides as follows: 

Anyone is entitled to freely profess their religious belief in any form, individually or with others, and to 
promote them and celebrate rites in public or in private, provided they are not offensive to good mores… 

Regarding the latter, Article 21 of the Constitution at § 1 provides the following: 

Anyone has the right to freely express their thoughts in speech, writing, or any other form of communica-
tion… 

However, § 6 of the same article affirms: 

Publications, performances, and other exhibits offensive to good mores shall be prohibited. Preventives 
and repressive measures against such violations shall be established by law. 

In addition to constitutional provisions, the following sources of law currently in force 
in Italy refer to “public morality” (or “public morals”): Article 36 of the Treaty on the Function-
ing of the European Union (formerly Article 30 of the Treaty establishing the European 
Community), which allows derogation from the ban on import restrictions if a State deems 
such restrictions necessary to protect “public morality”; various dispositions of the European 
Convention on Human Rights9 and of the International Covenant on Civil and Political 

                                                                                                                                                      

scrutiny. According to this standard, it is necessary to verify whether the protected interest is “a constitutionally 
relevant public primary interest” (compare with the “compelling State interest” of U.S. jurisprudence), and whether 
the restricting measures bear on the right only to the “strict necessary extent.” See, e.g., Corte cost., sent. 23 jul. 
1991, n. 366, Gazz. Uff. 31 luglio 1991, at § 3 of Considerato in diritto; on this form of scrutiny, however, see AN-

DREA MORRONE, IL CUSTODE DELLA RAGIONEVOLEZZA [THE GUARDIAN OF REASONABLENESS] 285–300 (Giuffrè 2001)). 
However, the Constitutional Court also stated that, if a right is “fundamental,” it is part of the “supreme principles” 
of the legal system, and it can not be erased, with regard to its central core, even by a constitutional amendment 
or by a constitutional law approved with the procedures disciplined by COST. art. 138 (on the “supreme principles 
of the legal system,” see, e.g., Corte cost., sent. 29 dec. 1988, n. 1146, Gazz. Uff. 11 gennaio 1989, at § 2.1 of 
Considerato in diritto; Corte cost., sent. 12 apr. 1989, n. 203, Gazz. Uff. 19 aprile 1989, at § 3 of Considerato in 
diritto; Corte cost., sent. 366/1991, supra). This rule marks an important difference with U.S. law, as the U.S. Su-
preme Court hasn’t expressly acknowledged the existence of a nucleus of dispositions so “fundamental” that they 
would resist repeal by means of a constitutional amendment.  

8 I preferred to translate the Italian expression “buon costume” literally as “good mores,” instead of using 
the expression “public morality,” which is more common within English-speaking legal contexts. My decision is 
due to the fact that the phrase “moralità pubblica” was expressly rejected by the Framers of Italian Constitution, 
who favored the other one instead.  

9 More precisely: arts. 6.1, 8.2, 9.2, 10.2, 11.2 of E.C.H.R., concerning respectively the right to a fair trial, 
the right to respect for privacy and family life, the freedom of thought, conscience and religion, the freedom of 
expression and the freedom to assembly and association. The clause of “morals” also appears in art. 2.3 of the 
Protocol no. 4 to the Convention, concerning the freedom of movement. On the jurisprudence of European Court 
of Human Rights regarding the “public morals” clause, see in particular Christopher Nowlin, The Protection of 
Morals under the European Convention for the Protection of Human Rights and Fundamental Freedoms, 24 HUM. 
RTS. Q. 264 (2002); GEORGE LETSAS, A THEORY OF INTERPRETATION OF THE EUROPEAN CONVENTION ON HUMAN 

RIGHTS 92–98, 120–23 (Oxford Univ. Press 2007). More recently, if you please, see Roberto Perrone, Public Mor-
als and the ECHR, 47 ISRAEL LAW REV. 361 (2014). 
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Rights;10 and, specifically in the field of obscenity law, the Agreement for the Suppression of 
Circulation of Obscene Publications, signed in Paris on May 4th, 1910 (subsequently amen-
ded by the Protocol signed at Lake Success on May 4th, 1949)11 and the International Con-
vention for the Suppression of Circulation of and Traffic in Obscene Publications, opened to 
signature in Geneva on September 12th, 1923 (and amended by the Protocol signed at Lake 
Success on November 12th, 1947).12 The relevance of these dispositions is clear when 
keeping in mind, on the one hand, that European Union norms are granted a type of ‘super-
constitutional’ status and prevail even over dispositions of the Italian Constitution (except for 
the “supreme principles of the legal system” that cannot be violated by any source)13 and, on 
the other hand, that international treaties signed by Italy must abide by the Constitution but 
are binding on the ordinary legislature, who cannot pass laws contradicting them, such that 
legislation contradicting the dispositions of an international treaty would be unconstitutional 
by indirectly violating Article 117.1 of the Italian Constitution.14 

Articles 19 and 21.6 of the Italian Constitution, together with the aforementioned dis-
positions, currently provide the legal grounds for policing morality in the Italian legal system. 
These articles represent the parameters against which the constitutionality of laws must be 
assessed and according to which they must be interpreted when several constructions are 
feasible. 

In fact, “public morality” and “good mores” still frequently appear in Italian legislation. 
The exact interpretation of these clauses has long been debated in terms of legal doctrine 
and in jurisprudence.15 Thus, with respect to their importance within the Italian legal system, 
                                                 

10 More precisely: arts. 12.3, 14.1, 18.3, 19.3, 21, 22.2 of the Covenant, concerning respectively freedom 
of movement, right to a fair trial, freedom of thought, conscience and religion, freedom of expression, freedom to 
assembly, freedom of association. 

11 For the enactment of the Convention and of the amending Agreements in Italy, see, respectively, Re-
gio Decreto 25 marzo 1911, n. 855, and Decreto del Presidente della Repubblica 26 giugno 1952, n. 1239. 

12 Enacted in Italy with Decreto del Presidente della Repubblica 20 ottobre 1949, n. 1071. 
13 See the famous ruling in Corte cost., 5 jun. 1984, n. 170, Gazz. Uff. 20 giugno 1984, n. 169  
14 COST. art. 117.1, as amended by Legge costituzionale 18 ottobre 2001, n. 3, Gazz. Uff. 24 ottobre 

2001, n. 248, provides that: 
Legislative powers shall be vested in the State and in the Regions in compliance with the Constitution 

and with the constrains deriving from the E.U. legal system and from international obligations. 
The normative content of the disposition, with regard to the “international obligations,” has been specified 

by the Constitutional Court in 2007 with two important decisions: see Corte cost., sent. 22 oct. 2007, n. 348, 
Gazz. Uff. 31 ottobre 2007; Corte cost., sent. 22 oct 2007, n. 349, Gazz. Uff. 31 ottobre 2007. 

15 On the interpretation of the “public morals” clause in constitutional law there are plenty of works in Ital-
ian scholarship. Some authors argued that this expression refers only to matters related to sex, pretty much like 
the same phrase is interpreted in criminal law (see, e.g., CARLO ESPOSITO, LA LIBERTÀ DI MANIFESTAZIONE DEL PEN-

SIERO (Giuffrè 1958); other authors expanded its scope and considered it some sort of “social morality” not linked 
exclusively to sexual behavior, just as the phrase is read in private law (see, e.g., Pietro Agostino D’Avack, Lib-
ertà religiosa (diritto ecclesiastico), 24 ENCICLOPEDIA DEL DIRITTO 595, 598 (1974)); while a third position holds that 
the expression “public morality” must be interpreted in a way that differs both from private law and from criminal 
law, though there is no common understanding of the contents of this reading of the clause (see, e.g., Claudio 
Chiola, Manifestazione del pensiero (libertà di), 12 ENCICLOPEDIA GIURIDICA TRECCANI 1, 10 (1990)). For an intro-
duction on the debate, see, e.g., Paolo Barile, La libertà di manifestazione del pensiero, 24 ENCICLOPEDIA DEL DI-
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as well as for the cues they provide in a comparative perspective, I utilize and examine the 
statements of the Italian Constitutional Court (the interpretive authority of the Italian Constitu-
tion) regarding the meaning of these provisions and the limits of legislation involving morality 
in Italy. 

2. The jurisprudence of the Italian Constitutional Court 

Since the first years after it began its operations in 1956, the Italian Constitutional 
Court has addressed the legal enforcement of morals several times, and there is now a rele-
vant body of decisions on the subject.16 Constitutional jurisprudence appears to be important 
in two respects: on one hand, the Court has helped to update legislation, removing some of 
the oldest and most anachronistic provisions of law by declaring them unconstitutional;17 on 
the other hand, the Court has intervened in the debate on the definition of “good mores,” pro-
viding interesting cues for the interpretation of the concept. In this research, we focus on this 
second point. 

A word of advice may be necessary before starting this phase of the inquiry. 
The Court’s decisions are far from adamantine and coherent over the years,18 and ex-

treme caution is thus recommended in examining these decisions. For example, the termi-
nology adopted by the Court’s judges might be somewhat puzzling: sometimes they employ 

                                                                                                                                                      

RITTO 424 (1974); Roberto Cortese, Moralità pubblica e buon costume (diritto costituzionale), 17 ENCICLOPEDIA DEL 

DIRITTO 39–60 (1977); CLAUDIO CHIOLA, INFORMAZIONE PENSIERO RADIOTELEVISIONE: PROBLEMI CONCRETI. COMMENTI 

47–56 (Jovene 1984); Giovanni De Roberto, Buon costume I) Diritto costituzionale, 5 ENCICLOPEDIA GIURIDICA 

TRECCANI 1 (Istituto dell’Enciclopedia Italiana 1988); and, more recently, Marco Cuniberti, Limite del buon costu-
me, in MARCO CUNIBERTI ET AL., PERCORSI DI DIRITTO DELL’INFORMAZIONE 45–58 (Giappichelli 2003); Michela Manet-
ti, Il limite del buon costume, in ALESSANDRO PACE & MICHELA MANETTI, COMMENTARIO DELLA COSTITUZIONE: ART. 21 

220 (Giuseppe Branca e Alessandro Pizzorusso eds., Zanichelli 2006). For an overview of the different positions 
of scholars and jurisprudence, see PAOLO BARILE ET AL., ORIENTAMENTI GIURISPRUDENZIALI IN TEMA DI BUON COSTUME 
(Ettore Berarducci ed., Camera dei deputati 1972). 

16 It is worth recalling Corte cost., sent. 04 mar. 1964, n. 23, Gazz. Uff. 11 aprile 1964, n. 91; Corte cost., 
sent. 4 feb. 1965, n. 9, Gazz. Uff. 27 febbraio 1965, n. 52; Corte cost., sent. 6 apr. 1965, n. 25, Gazz. Uff. 18 
aprile 1965, n. 98; Corte cost., sent. 21 nov. 1968, n. 120, Gazz. Uff. 30 novembre 1968, n. 305; Corte cost., sent. 
14 feb. 1969, n. 28, Gazz. Uff. 12 marzo 1969, n. 66; Corte cost., sent. 10 dec. 1970, n. 191, Gazz. Uff. 23 
dicembre 1970, n. 324; Corte cost., sent. 10 mar. 1971, n. 49, Gazz. Uff. 24 marzo 1971, n. 74; Corte cost., sent. 
10 may 1972, n. 93, Gazz. Uff. 24 maggio 1972, n. 134; Corte cost., sent. 24 nov. 1988, n. 1063, Gazz. Uff. 14 
dicembre 1988; Corte cost., sent. 9 jul. 1992, n. 368, Gazz. Uff. 5 agosto 1992, n. 33; Corte cost., sent. 11 jul. 
2000, n. 293, Gazz. Uff. 26 luglio 2000; Corte cost., ord. 27 mar. 2002, n. 92, Gazz. Uff. 10 aprile 2002, n. 15. 

17 For example, the Court, after an initial hesitation (see Corte cost., sent. 4 feb. 1965, n. 9, Gazz. Uff. 27 
feb. 1965, which is further analyzed infra) declared unconstitutional art. 553 of the Penal Code, which criminalized 
the incitement or advertisement of contraceptive practices. See Corte cost., sent. 10 mar. 1971, n. 49, Gazz. Uff. 
24 marzo 1971. Again, the Court annulled art. 114 of the Consolidated Act of Public Safety Laws, whereas it pun-
ished the publication of “amorous advertisements” in magazines and newspapers, arguing that such a conduct 
could not be deemed in contrast with “good mores”: see Corte cost., sent. 21 nov. 1968, n. 120, Gazz. Uff. 30 
novembre 1968. 

18 Cf. Manetti, supra note 15, at 220. 
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the terms “good mores,” “public morality” and similar expressions indifferently19 – or even se-
em to relate20 or openly identify two of them21 – while other times they hint at some substan-
tial differences between the notions and distinguish them in their reasoning.22 Another exam-
ple might involve the content of “good mores.” It is true, as some have noted,23 that in the 
majority of its decisions, the Court has seemed to rely mainly on the meaning attached to the 
general clause in the branch of penal law that might indicate that it is meant to encompass 
matters related to sexual morality almost exclusively. It is nonetheless true that the Court, in 
trying to explain what “good mores” concern, consistently mentions other concepts (such as 
“human dignity” or “moral sense of the youth,” among others) which seems to have left the 
door open for further extensions of the notion; nonetheless, one scholar has declared that 
the Court has substantially failed in its attempts to define the general clause.24 

Despite these troublesome features, the Court’s jurisprudence has generated some 
suggestions that might prove helpful in the present research, in my opinion; for this reason, I 
think it merits a more thorough analysis. In this paragraph, I will focus on three judgments 
that I consider particularly significant – both in the analysis of Italian law in itself and from a 
comparative perspective – given the cues they offer in formulating a comparison with U.S. 
jurisprudence. 

a) Judgment 9/1965 

In 1965, the Constitutional Court had to pass judgment on a question of constitutional 
legitimacy concerning two provisions of Italian law (more precisely: Article 553 of the Penal 
Code and Article 112 of the Consolidated Act of Public Safety Laws) that punished the in-
citement or advertisement of contraceptives or instruments related to abortion. The judge 
who raised the constitutional issue highlighted a possible conflict with Article 21 of the Italian 
Constitution, which grants everyone freedom of expression. According to the judgÈs opinion, 
the protection of “good mores” could not justify restrictions on individual liberty caused by the 
aforementioned legal provisions because the clause at issue regarded only obscenity and 
could not concern a ‘decent’ advertisement for contraception.25 Moreover, the judge held that 
                                                 

19 See, e.g., Corte cost., sent. 04 mar. 1964, n. 23, Gazz. Uff. 11 aprile 1964, at § 3 of Considerato in 
diritto. 

20 See, e.g., Corte cost., sent. 6 apr. 1965, n. 25, Gazz. Uff. 18 aprile 1965, at § 6 of Considerato in 
diritto. 

21 See, e.g., Corte cost., sent. 10 dec. 1970, n. 191, Gazz. Uff. 23 dicembre 1970, n. 324, at Considerato 
in diritto. 

22 See, e.g., Corte cost., sent. 4 feb. 1965, n. 9, Gazz. Uff. 27 feb. 1965, at § 5 of Considerato in diritto. 
23 See PAOLO BARILE, DIRITTI DELL’UOMO E LIBERTÀ FONDAMENTALI [HUMAN RIGHTS AND FUNDAMENTAL FREE-

DOMS] 258 (Il Mulino, 1984); Alessandro Oddi, Il “buon costume” tra morale e diritto: alcune osservazioni a margi-
ne di una pronuncia della Cassazione in tema di pubblica decenza [“Good mores” Between Law and Morality: 
Some Remarks on a Decision of the Corte di Cassazione Regarding Public Decency], GIURISPRUDENZA COSTITU-

ZIONALE 1155, 1157 (1997). 
24 See CHIOLA, supra note 15, at 51. 
25 Corte cost., sent. 4 feb. 1965, n. 9, Gazz. Uff. 27 feb. 1965, at § 1 of Ritenuto in fatto, n. II) among the 

motives. 



 

 
R I V I S T A  A I C  9

“good mores” were to be defined according to the general consensus of the community dur-
ing a particular historical period, and the contemporary “ethical conscience of the people,” in 
his opinion, was tolerant of birth control.26 

Although the Court refused to declare the provisions unconstitutional (a decision it re-
versed just six years later, with judgment 49/1971)27 and expressly declined to provide a pre-
cise definition of “good mores,”28 it did make several important clarifications regarding the 
operational field of this clause. 

The Court made clear that Article 553 of the Penal Code and Article 112 of the Con-
solidated Act of Public Safety Laws protected “good mores,” as the punished behaviors “gra-
vely violate the natural reserve or decency which should surround sexual matters, and does 
not respect the intimacy of sexual relations, the morality of the youth and the dignity of hu-
man person.”29 Subsequently, the Court proceeded to distinguish the “good mores” men-
tioned in Article 21 of the Italian Constitution from a broad and inclusive concept of “morality” 
or “ethical conscience” and to draw a line between “individual morality” that is not enforce-
able by law and “public morality.”30 “The moral law,” said the Court, “lives within individual 
conscience and, if it is understood in this way, it cannot be disciplined by the law.”31 There-
fore, the Court also held as follows: 

Whenever the law mentions morality, it refers to public morality, that is to say those rules of coexistence 
and of conduct, which need to be observed in a civilized society. Pretty much in the same way, the good 
mores consist of a set of rules which impose a certain behavior in social life, (rules) whose noncompli-
ance leads to violation of sexual decency, be it outside or, even more importantly, within family life; or (to 
violation) of personal dignity, which is connected with the former; or (to violation) of moral sense of the 
youth; and gives leeway to the contrary of good mores, namely bad mores, and could even cause – as it 
has also been said – the perversion of mores, that is to say the predominance of conflicting and opposite 
rules and behaviors.32 

Despite the fact that the Court’s discourse is convoluted and at times obscure, the 
decision, which received plenty of commentary by Italian scholars,33 is important for at least 
two reasons. 

                                                 

26 Id. at § 1 of Ritenuto in fatto, n. III) among the motives. 
27 Corte cost., sent. 10 mar. 1971, n. 49, Gazz. Uff. 24 marzo 1971. 
28 Corte cost., sent. 4 feb. 1965, n. 9, Gazz. Uff. 27 feb. 1965, at § 5 of Considerato in diritto (“[T]o the 

purposes of this decision, it is not necessary for the Court to deal with and to solve the contrasts and divergences 
emerged in this regard within the doctrine and the jurisprudence, nor (it is necessary) to render an accurate and 
exhaustive definition of ‘good mores’”). 

29 Id. at § 4 of Considerato in diritto. 
30 Id. at § 5 of Considerato in diritto. 
31 Id. 
32 Id. 
33 See, e.g., Massimo Severo Giannini, Per una maggior ponderazione degli interventi del Presidente del 

Consiglio dei Ministri, GIURISPRUDENZA COSTITUZIONALE 63 (1965); Manlio Mazziotti, Incitamento a pratiche contro 
la procreazione e Costituzione, GIURISPRUDENZA COSTITUZIONALE 67 (1965); Federico Sorrentino, L’art. 553 
nell’interpretazione “adeguatrice” della Corte, GIURISPRUDENZA COSTITUZIONALE 77 (1965). 
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First, the distinction between “individual morality” and “public morality” does not ap-
pear simply as lip service paid to legal positivism. In stipulating that the individual “moral law” 
cannot be enforced by (secular) law and by stressing that the only “morality” enforceable by 
the State consists of a set of “social” rules that are essential in a civilized society, the Court 
seems to reject the idea of “moralistic legal paternalism,”34 and likely also that of “pure legal 
moralism in the strict sense,”35 as legitimate bases for State intervention.36 Thus, the Court 
seems rather to hold that the justification for providing the aforementioned norms with a legal 
sanction is that (and remains valid only to the extent that) they are apt to facilitate coexis-
tence within the community.37 

Second, the Court hints that sexual (public) morality – the set of social norms related 
to the sphere of sexuality – might not be the only operational field of the “good mores” clau-
se. It also discusses certain other relevant interests that the clause affects, i.e., “human dig-
nity” and the “moral sense of the youth.” This serves as another cue that the Court would re-
fine in the following years. Thus, the idea that “good mores” are somehow anchored to other 
values has roots that date to the earliest decisions of the Constitutional Court. 

b) Judgment 368/1992 

Another important stage in the jurisprudence of the Italian Constitutional Court regard-
ing legal enforcement of morality is judgment 368/1992.38 

In this important decision, the Court took a position on the age-old problem of the 
commerce of obscene publications within State territory. Article 528.1 of the Penal Code cri-

                                                 

34 According to Joel Feinberg, wÈre in presence of “moralistic legal paternalism” when we admit that “[i]t 
is always a good reason in support of a proposed prohibition that it is probably necessary to prevent moral harm 
(as opposed to physical, psychological, or economic harm) to the actor himself. (Moral harm is “harm to onÈs 
character,” “becoming a worse person,” as opposed to harm to onÈs body, psyche, or purse).” See JOEL 

FEINBERG, HARM TO OTHERS: THE MORAL LIMITS OF THE CRIMINAL LAW 27 (Oxford Univ. Press 1984). 
35 Again I borrow this concept from professor Feinberg’s work. In this perspective, we endorse a principle 

of “legal moralism in the strict sense” if we accept that “It can be morally legitimate to prohibit conduct on the 
ground that it is inherently immoral, even though it causes neither harm nor offense to the actor or to others,” as 
opposed to “legal moralism in the broad sense,” that allows a restriction of some actions “on the grounds that 
such actions constitute or cause evils of other (‘free-floating’) kinds.” See id.  

36 On the fact that the judgment affirms “the impossibility to impose with legal instruments a moral con-
ception,” see Cuniberti, supra note 15, at 53. 

37 A hint in this direction was already present in Corte cost., sent. 04 mar. 1964, n. 23, Gazz. Uff. 11 
aprile 1964, at § 3 of Considerato in diritto, where the “good mores” and the “public morality” were defined as 
“those norms of manners that belong to the community,” and whose habitual violation by an individual could rep-
resent a pointer of her “social dangerousness.” For a later case, see Corte cost., sent. 14 feb. 1969, n. 28, Gazz. 
Uff. 12 marzo 1969, at Considerato in diritto (stating that the “good mores” are among the “fundamental principles 
of a civilized coexistence.”). 

38 On judgment 368/1992, see, e.g., Fabrizio Ramacci, Libertà “reale” e “svalutazione” del buon costu-
me, GIURISPRUDENZA COSTITUZIONALE 3563 (1992); Romano Orrù, La “pubblicità” della condotta come “requisito 
essenziale” della nozione di buon costume ex art. 21 Cost. e come “vincolo” all’attività interpretativa dei giudici, 
GIURISPRUDENZA COSTITUZIONALE 3566 (1992); Jörg Luther, Un’interpretazione adeguatrice a favore del commercio 
di videocassette a contenuto pornografico, I FORO ITALIANO 1162 (1993). 
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minalizes the possession of obscene materials destined to commerce,39 and the Court had 
made clear that this disposition implements the ban on publications against “good mores” 
mentioned in Article 21.6 of the Italian Constitution.40 

Out of practical considerations, however, the Italian Parliament had approved a law 
that exempted newsvendors and booksellers who sold obscene “magazines or reviews” if 
they did not display the obscene parts of these publications in public and/or did not sell them 
to underage people.41 However, the Court refused to extend the exemption to those who sold 
materials other than “magazines and reviews,” i.e., sellers of pornographic videotapes, de-
claring that the exemption contemplated by law 355/1975 represented an exception to a ge-
neral rule and could not be applied to situations that substantially differed from those ex-
pressly addressed in the law. 

The problem, however, emerged again; in 1992, the Pretore (judge) of Macerata su-
bmitted to the Court a question involving the constitutional legitimacy of Article 528 of the 
Penal Code. According to the Pretore, Article 528 might be unconstitutional if interpreted in a 
manner that allowed punishment of those who kept pornographic videotapes stored in a se-
parate part of a shop and handed only to people fully aware of the obscene nature of the ma-
terials. The judge maintained that the “good mores” and “common sense of decency” safe-
guarded an individual interest, i.e., sexual freedom, which included the right not to have to 
endure the sight of (unwanted) sexually oriented materials. If the materials were stored out of 
the sight of unwitting parties there would be no threat to sexual freedom and therefore no 
reason to punish simple possession of such videotapes, however functional to their trade. 
The criminalization of such conduct would therefore be unconstitutional.42 

The question of the constitutional legitimacy of Article 528 was declared ill-founded. 
However, the Court openly rejected the judgÈs argument regarding the type of inter-

est underlying the “good mores” clause. The Court thus held as follows: 

the “good mores,” contrary to what the judge a quo seems to believe, are not meant to express merely a 
value of individual liberty; or, more precisely, they are not aimed at connoting a need for the coexistence 
between freedoms of several individuals, but they are instead meant to stand for a value which belongs 

                                                 

39 Art. 528.1 of the Italian Penal Code provides that 
 
Whoever produces, imports, buys, detains, exports or puts into circulation writings, drawings, images or 

other obscene objects of any kind, for the purpose of trading in them or to supply them or to publicly display them, 
is punished with imprisonment from tree months to three years and with a fine of at least 103 euros»  

(Chiunque, allo scopo di farne commercio o distribuzione ovvero di esporli pubblicamente, fabbrica, in-
troduce nel territorio dello Stato, acquista, detiene, esporta, ovvero mette in circolazione scritti, disegni, immagini 
od altri oggetti osceni di qualsiasi specie, è punito con la reclusione da tre mesi a tre anni e con la multa non infe-
riore a euro 103). 

 
40 See, e.g., Corte cost., sent. 10 may 1972, n. 93, Gazz. Uff. 24 maggio 1972, at Considerato in diritto; 

Corte cost., sent. 24 nov. 1988, n. 1063, Gazz. Uff. 14 dicembre 1988, at § 3 of Considerato in diritto. 
41 See the sole article of legge 17 luglio 1975, n. 355, Gazz. Uff. 12 agosto 1975, n. 214. 
42 See Corte cost. sent. 9 jul. 1992, n. 368, Gazz. Uff. 5 agosto 1992, at § 1 of Ritenuto in fatto, § 1 of 

Considerato in diritto (providing the judgÈs line of reasoning). 
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to the community as a whole, in the sense that it denotes the essential conditions that – in relation to the 
moral contents and to the ways in which the sexual mores are expressed in a certain historical period – 
are essential to grant, in this perspective, a social coexistence respectful of constitutional principles of 
safeguard of human dignity and of reciprocal respect among the population (Article 2 of the Constitu-
tion).43 

Thus, the Court articulated that the “good mores” discussed in the Constitution do ha-
ve a substantive content of their own, and do not simply synthesize the need for protection of 
other interests. There is a public good that travels under the name “good mores,” and this 
public good is worthy of protection not as an indirect consequence of the nuisance that its 
violation would cause to third parties but based on its own value: Its infringement would thus 
endanger the principles of social coexistence and make the community worse off. 

However, as the Supreme Court of Cassation had previously asserted in its deci-
sions, the Court specified that “obscenity reaches the boundary of penal illegitimacy, that is 
to say of its criminality, only when it is aimed at reaching the perception of the community, 
whose sense of decency only in such a way can be endangered or offended.”44 The violation 
of that sense of decency, said the Court, 

doesn’t depend on obscenity in itself of acts or objects, but on offense that it can cause to sexual de-
cency, considering the context and the ways in which those acts or objects are performed or exposed: 
therefore it is not possible to attribute that offensive attitude to acts or objects which, albeit provided with 
an obscene character in themselves, don’t go beyond the private sphere and do not represent a means 
of communication towards an indeterminate number of people, or else they are aimed at reaching the o-
ther parties with such methods and precautions, that grant the necessary privacy and reasonably prevent 
the danger of offense to non-consenting third parties or to community as a whole. 

In sum, to all appearances, the Court seems to hold that, since “good mores” entail a 
public interest, the measures adopted by the legislature to protect them can only target con-
duct that occurs in a public context and may not involve actions that remain in any way within 
the sphere of the agent and of other possible consenting parties. Once again, there seems to 
be a refusal of “pure legal moralism in the strict sense” as a constitutionally legitimate aim of 
the legislature: It is not legitimate to prohibit the display of prohibited materials because they 
are immoral, and – if the judgment is read carefully – not even because the majority of the 
population deems them immoral; instead, they can be banned because their presence in the 
public sphere harms a good that belongs to society in its entirety. 

It is also important to stress that the Court makes certain specifications regarding the 
features of this common good that the “good mores” are meant to preserve. Indeed, by stat-
ing that the enforcement of these mores is meant to grant a coexistence that is “respectful of 
constitutional principles of safeguarding of human dignity and of reciprocal respect among 
the population” and that are expressed by article 2 of the Constitution, the Court clearly sta-
                                                 

43 Id. at § 2 of Considerato in diritto (italics added). 
44 Id. Cf. Cass. pen., sez. un., 01 oct. 1991, Cass. pen. 1992, 931; Cass. pen., sez. I, 26 nov. 1991, Giur. 

It. 1993, II, 150. But the statement at the time was not universally accepted in the jurisprudence: see, e.g., Cass. 
pen., sez. III, 26 sep. 1991, Cass. pen. 1992, II, 957.  
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tes that only those ways of life that are compatible with the principles of a liberal-democratic 
Constitution is entitled to protection by the law, i.e., not every way of life is entitled to such 
protection. By rejecting a predominantly individualistic interpretation of “good mores” and re-
ferring to values “of the community as a whole,” the first part of the judgement might hint at a 
‘communitarian’ reading of the general clause, the second part clarifies that identifying these 
values is not indifferent to the person interpreting them. It is not up to Devlin’s “man in Clap-
ham omnibus” – attempting to articulate his feelings of “intolerance, indignation, and dis-
gust”45 and to ban what does not fit neatly within his standards – to ultimately fix the contents 
of “good mores.” Indeed, his customs and beliefs must be compatible with the values under-
lying the Fundamental Charter. 

This reasoning is further developed by the Court in its most recent contribution to the 
debate regarding the legal enforcement of morals. 

c) Judgment 293/2000 

At the beginning of the new millennium, the Court reprised its statements on the na-
ture of “public morality” in a brief but important decision, judgment 293/2000.46 

The case before the Court concerned the question of constitutional legitimacy regard-
ing Article 15 of law 47/1948, that – as we have previously shown – extends the sanctions 
provided by Article 528 of the Penal Code to those who publish “writings which describe or 
depict, with disturbing or gruesome details, real or even fictitious events, in a way that of-
fends the common sense of morality . . . “ (emphasis added). 

In the trial that gave rise to the question, the defendants were accused of having pub-
lished pictures of dead corpses, among other things, and the prosecution argued that those 
images represented a violation of Article 15 of l. 47/1948, as they offended the “common 
sense of morality.” Facing the judgment of the Court of Cassation in their trial, the defendants 
claimed that Article 15 of l. 47/1948 was unconstitutional, as its vague formulation (with spe-
cial regard to the “common sense of morality” clause) represented a violation of principle of 
legality in penal matters established by Article 25 of the Italian Constitution. The Court of 
Cassation sustained the defendants’ argument and submitted to the Constitutional Court the 
question of the constitutional legitimacy of Article 15 l. 47/1948. 

The Constitutional Court declared the question ill-founded. 
In truth, the Constitutional Court had taken a position in a previous decision on the 

problem of morally oriented general clauses, in which it had stated that expressions such as 
“decency,” “morality” and “good mores” are “widespread and generally understood, though 
not amenable to an outright definition.”47 For these reasons, it had rejected a question involv-

                                                 

45 For these quotations, see DEVLIN, supra note 1, at 15, 17. 
46 Corte cost., sent. 11 jul. 2000, n. 293, Gazz. Uff. 26 luglio 2000. On this ruling, see, e.g., Alessandro 

Oddi, La riesumazione dei boni mores, GIURISPRUDENZA COSTITUZIONALE 2245 (2000); Cuniberti, supra note 15; 
Simone Franzoni, Pubblicazioni e spettacoli “osceni”: interpretazione o libertà?, DIRITTO DELL’INFORMAZIONE E 

DELL’INFORMATICA 1001 (2005); Manetti, supra note 15. 
47 Corte cost., sent. 10 dec. 1970, n. 191, Gazz. Uff. 23 dicembre 1970, at Considerato in diritto. 
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ing the constitutional legitimacy of Articles 528 and 529 of the Penal Code (the former crimi-
nalizing obscene publications, as we previously discussed, and the latter defining “obscen-
ity”),48 which were raised on the same grounds as that concerning Article 14 of l. 47/1948; in 
this case, the Court asserted that the principle of legality was not violated by inserting such 
general clauses in a penal statute.49 

However, instead of simply relying on its precedent, the Court decided to venture into 
the definition of the “common sense of morality.” Thus, the judges claimed that this expres-
sion also encompassed, 

not only what is common to the different moralities of our time, but also to the multitude of ethical con-
ceptions that coexist in the contemporary society. That minimum content is but the respect for human 
person, a value that inspires Article 2 of the Constitution, under the light of which the denounced penal 
disposition is to be read.50 

Therefore, the Court continued, 

[o]nly when the threshold of the civil community’s attention is negatively struck, and offended, by the 
publication of writings or images with disturbing or gruesome details, harmful to any human being’s dig-
nity, and thus discernible by the entire community, follows the law’s reaction.51 

The Court thus confirmed that human dignity is a “constitutional value which perme-
ates the positive law and which must influence the interpretation of that part of the disposition 
under scrutiny which summons the common sense of morality.”52 The limitation to freedom of 
speech is thus plainly justified, as it is meant to protect the “fundamental good of human dig-
nity.”53 

This important decision, although praised by some,54 has been criticized by those 
who had claimed that the Court exhumed an extensive and cumbersome concept of “good 
mores” that it had long abandoned and that contradicts the Framers’ intentions.55 However, 
the analysis performed up to this point should prove these arguments wrong, as even a brief 
examination of the constitutional jurisprudence, such as the one we carried out, shows that 
the references to other concepts – together with “good mores” such as “human dignity” – da-
te back to the very first decisions on the subject and, thus, the Court never closed the doors 

                                                 

48 Art. 529.1 of the Italian Penal Code provides that “To the effects of the penal law, those acts and o-
bjects that offend decency, according to the common sentiment, are considered obscene” (“Agli effetti della legge 
penale, si considerano osceni gli atti e gli oggetti che, secondo il comune sentimento, offendono il pudore”). Art. 
529.2 exempts from the criminal sanction artwork and scientific materials, unless they are purportedly handed to 
a minor for reasons other than study. 

49 Corte cost., sent. 10 dec. 1970, n. 191, Gazz. Uff. 23 dicembre 1970, at Considerato in diritto. 
50 Corte cost., sent. 11 jul. 2000, n. 293, Gazz. Uff. 26 luglio 2000, at § 3 of Considerato in diritto. 
51 Id. 
52 Id. at § 4 of Considerato in diritto. 
53 Id. at § 3 of Considerato in diritto. 
54 Cf. Manetti, supra note 15, at 223.  
55 See Franzoni, supra note 46, at 1001; see also Oddi, supra note 46, at 2245–51 (providing critiques). 
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to a reading of the general clause that might include subjects that extended beyond sexual 
morality. What is really “new” and worth emphasizing in this decision is instead the mention 
of “respect for human person” and “human dignity” (which the Court seems to equate in its 
discourse) as elements that constitute “minimum content” that is shared by all the diverse 
moral conceptions in a pluralistic society.56 

Now, the Court’s statement in this regard can be endorsed, in my opinion, only if it is 
understood as normative and not merely descriptive, or, in Humean terms, if the statement is 
read as an “ought” and not as an “is” (notwithstanding the usage of the indicative mood in the 
sentence). 

Indeed, if the judges were merely attempting a survey of the many moralities in Italian 
society at the beginning of the new millennium to find a common denominator – in other 
words, if they were using the expression “ethical convictions” in a weak, “anthropological” 
sense57 – their statements would obviously turn out to be false. In Italy – as (I believe) in all 
Western democracies – there are several ethical movements or ideologies that do not deem 
respect for all human beings as essential, or that openly disregard it (such as those organiza-
tions that advocate racial supremacy or that argue for violence to be used against political 
opponents). 

The Court’s language, however, makes sense if we think it is employing the expres-
sion “ethical convictions” in a strong, “discriminatory sense” – using the constitutional values 
as a filter to rule out unacceptable positions. We might say that, from this perspective, the 
values underlying the Constitution – in addition to being potentially liable to being trans-
formed into legal principles when given voice by the Charter’s dispositions – can also operate 
as principles of critical morality that contribute to evaluate the beliefs that have become dif-
fused throughout the community.58 Thus, according to this understanding of the decision and 
given the Italian Constitution’s devotion to protect “respect for human person,” this moral 
principle (might not be but) ought to be shared by all acceptable moralities in a liberal-
democratic society and – as a common denominator – is legitimately enforceable by the law 
without violating any commitment to pluralism and without fearing a sectarian drift. 

Of course, given the fact that ethical values can only be compared with homogeneous 
entities, this reading assumes that the Constitution is a locus of ethical values and not merely 
a source of legal norms and therefore that a moral reading of the Fundamental Charter is vi-
able.59 The cryptic language of the judgment seems to suggest this, but the constitutional ju-
dges never articulate it clearly. 
                                                 

56 Cf. Cuniberti, supra note 15, at 53. 
57 For the distinction between “moral position in an anthropologic sense” and “moral position in a dis-

criminatory sense,” see TAKING RIGHTS SERIOUSLY, supra note 1, at 248–53. I adopt Dworkin’s terminology in this 
instance. 

58 See HART, supra note 1, at 20 (using the expression “critical morality” to define “the general principles 
used in the criticism of actual social institutions including positive morality.”). 

59 On the idea of a moral reading of the Constitution, see TAKING RIGHTS SERIOUSLY, supra note 1, at 
131–49; RONALD DWORKIN, FREEDOM’S LAW: THE MORAL READING OF THE AMERICAN CONSTITUTION 1–38 (Harvard 
Univ. Press 1996). 
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In my opinion, what emerges from this brief analysis of the decision, as well as from 
the entire body of jurisprudence in this sector, is the Court’s praiseworthy effort aimed at find-
ing some type of ‘objectivÈ anchor to “public morality” in the text of the Constitution to avoid 
handing the protection of this good to mere majoritarian preferences. From this perspective, 
the quest for some type of “overlapping consensus” among different and potentially contrast-
ing moral views appears intriguing and fruitful. Admittedly, this decision leaves open some 
questions that the justices do not address and that scholars cannot ignore:60 First, of course, 
is the question of what is “human dignity” itself. I will address some of these issues in the 
next part of the present writing. 

Part II 

1. The Focus on Human Dignity 

In my opinion, there are two key elements that emerge from the analysis of Italian 
Constitutional Court jurisprudence: 1) the separation between the private and the public 
spheres of morality and 2) the notion that human dignity is the real substantive content of the 
“good mores” clause. I argue here that these two points are not distinct because the focus on 
this concept can also explain the first point after the notion of human dignity is properly de-
fined. Furthermore, I find that these assumptions are not indifferent to U.S. law, as the pro-
tection of human dignity represents a common goal, and a constitutional value, in both the 
American and the Italian legal systems. The Italian Court’s suggestions, therefore, can be 
useful to scholars attempting to understand the boundaries of the “public morality” clause in 
the U.S. context. 

Before asking ourselves whether human dignity holds the rank of a constitutional va-
lue in the U.S. legal system, we should try to understand what human dignity is and attempt 
to further explain this concept. This is not an easy task: The notion of human dignity has be-
en the subject of ample debate among legal theorists and philosophers,61 and an agreed-

                                                 

60 In this respect, I agree with the criticism of Alessandro Oddi, whereas he complains about the exces-
sive concision of the judgment. Such an important subject would have deserved (or required) a more elaborate 
decision and a more robust and well-developed set of arguments. See Oddi, supra note 46, at 2245. 

61 The literature on human dignity is very extensive and several references will be provided in the follow-
ing pages. For a general discussion, however, see David Feldman, Human Dignity as a Legal Value – Part I, 
PUBLIC LAW 682 (Winter 1999); Christopher McCrudden, Human Dignity and Judicial Interpretation of Rights, 19 
EUR. J. INT’L LAW 655 (2004); and, more recently, Jeremy Waldron, Dignity, Rank, and Rights: The 2009 Tanner 
Lectures at UC Berkeley, available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1461220 (last visited 
August 4, 2015). For studies regarding this concept in the U.S. context, see in particular the contributions con-
tained in THE CONSTITUTION OF RIGHTS: HUMAN DIGNITY AND AMERICAN VALUES (Michael J. Meyer & William A. Par-
ent eds., Cornell Univ. Press 1992). Some of these contributions will be referred to infra. See also Jordan J. 
Paust, Human Dignity as a Constitutional Right: A Jurisprudentially Based Inquiry into Criteria and Content, 27 
HOWARD L.J. 145 (1984); Gerald L. Neuman, Human Dignity in United States Constitutional Law, in ZUR AUTONO-
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upon definition has been considered some type of a Holy Grail among scholars.62 Moreover, 
there are few doubts that human dignity is multifaceted by its nature, and every definition is 
at risk of neglecting certain of its aspects. My goal here, however, is not to provide an un-
challengeable and comprehensive notion of human dignity. Instead, I will try to identify cer-
tain dimensions of human dignity63 that are coherent with the common understanding of the 
concept, with its philosophical background, and with the most convincing doctrinal opinions 
on the issue. Subsequently, I set out to show that human dignity, in the guise of its high-
lighted dimensions, is a value that underpins the text of the U.S. Constitution and that should 
guide the interpretation of law and of legal concepts, including the “public morality” clause. 

2. Human Dignity and Its Dimensions 

In its common usage, the word “dignity” frequently entails the notion of “worthiness,” 
“honor,” and “esteem” that indicates some special value that a speaker confers on an object 
as the result of some of its qualities.64 This usage is consistent with the etymology of the term 
and with its historical meaning: “Dignity” derives from the Latin word dignitas, which refers to 
the honor and respect that was due someone because of a particular status or character.65 In 

                                                                                                                                                      

MIE DES INDIVIDUUMS: LIBER AMICORUM FOR SPIROS SIMITIS 249 (Manfred Weiss & Dieter Simons eds., Nomos Ver-
lagsgesellschaft 2000); Maxine D. Goodman, Human Dignity in Supreme Court Constitutional Jurisprudence, 84 
NEB. L. REV. 740 (2005–2006); Leon R. Kass, Defending Human Dignity (2007), available at 
https://bioethicsarchive.georgetown.edu/pcbe/reports/human_dignity/chapter12.html (last visited August 4, 2015); 
Neomi Rao, On the Use and Abuse of Dignity in Constitutional Law, 14 COLUM. J. EUR. L. 201 (2008) [hereinafter 
On the Use and Abuse of Dignity]; and, more recently, Neomi Rao, Three Concepts of Dignity in Constitutional 
Law, 86 NOTRE DAME L. REV. 183 (2011) ([hereinafter Three Concepts of Dignity]; Rex D. Glensy, The Right to 
Dignity, 43 COLUM. HUM. RTS. L. REV. 65 (2011). For a comparative perspective, see, e.g., Arthur Chaskalson, 
Human Dignity as a Constitutional Value, in THE CONCEPT OF HUMAN DIGNITY IN HUMAN RIGHTS DISCOURSE 133 
(David Kretzmer & Eckart Klein eds., Kluwer Law International 2002); EDWARD J. EBERLE, DIGNITY AND LIBERTY. 
CONSTITUTIONAL VISIONS IN GERMANY AND THE UNITED STATES (Praeger Publishers 2002); Giovanni Bognetti, The 
Concept of Human Dignity in European and US Constitutionalism, in EUROPEAN AND US CONSTITUTIONALISM 85 

(Georg Nolte ed., Cambridge Univ. Press 2005); James Q. Whitman, “Human Dignity” in Europe and the United 
States: the Social Foundations, in EUROPEAN AND US CONSTITUTIONALISM, supra, at 108. 

 62 See, e.g., Bognetti, supra note 61, at 90 (“The truth is that, so far, there has been no systematic re-
elaboration of the concept of human dignity which has been able to command if not universal, then at least wide-
spread, acceptance.”). See also On the Use and Abuse of Dignity, supra note 61, at 205. 

63 I borrow the expression “dimensions of human dignity” from Dworkin. See RONALD DWORKIN, IS DE-

MOCRACY POSSIBLE HERE? PRINCIPLES FOR A NEW POLITICAL DEBATE (Princeton Univ. Press 2006). Professor 
Dworkin’s work also provided important cues on the definition of dignity, as I will explain shortly in the text.  

64 See, e.g., WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE 632 (3d ed. 
1986) (defining “dignity” as, among other things, “the quality or state of being worthy; intrinsic worth”; and “the 
quality or state of being honored or esteemed; degree of esteem.”). See also Kass, supra note 61 (“Both histori-
cally and linguistically, ‘dignity’ has always conveyed something elevated, something deserving of respect. The 
central notion, both in English and in its Latin root (dignitas), is that of worthiness, elevation, honor, nobility, height 
– in short, of excellence and virtue.”).  

65 Marcus Tullius Cicero, who uses the word “dignitas” extensively (but with different meanings), asserts 
that “Dignity is someonÈs virtuous authority which makes him worthy to be honored with regard and respect” 
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this sense, the term ‘dignity’ originally had a strong “aristocratic” connotation66 and was not 
understood to be an attribute of every human being. In addition, “dignity” was not reserved 
for men, as it applied also to the Roman people (as a whole), to institutions of the state and 
even to the respublica itself.67 

In discourses involving modern human rights and constitutional law, however, the 
noun “dignity” is typically accompanied by the adjective “human” and evokes a different idea, 
i.e., a type of intrinsic worth that belongs to all human beings qua human beings, regardless 
of their conditions, their personal merits (and defects), and their actual behaviors.68 This con-
cept is expressed in clear terms, for example,69 in the Preamble to the Charter of the United 
Nations, which refers to the determination to reaffirm faith “in the dignity and worth of the 
human person”70 and by the Universal Declaration of Human Rights, as adopted by the Gen-
eral Assembly of the United Nations, which begins as follows: “Whereas recognition of the 
inherent dignity and of the equal and inalienable rights of all members of the human family is 
the foundation for freedom, justice and peace in the world. . . .”71 

This second idea of human dignity also has ancient roots,72 dating back to Stoic phi-
losophy73 and having been advocated in the Roman world by Marcus Tullius Cicero in his 

                                                                                                                                                      

(“Dignitas is alicuius honesta et cultu et honore et verecundia digna auctoritas”). See Hubert Cancik, “Dignity of 
Man” and “Persona” in Stoic Anthropology: Some Remarks on Cicero, De Officiis I 105–07, in THE CONCEPT OF 

HUMAN DIGNITY IN HUMAN RIGHTS DISCOURSE, supra note 61, at 22–24; Kass, supra note 61. On the equation be-
tween the widespread Latin use of “dignity” and the concept of “status,” see McCrudden, supra note 61, at 656–
57. 

66 Though this adjective should be interpreted “less in the sense of social class, more in the sense of 
human excellence (aristos, from the Greek, means ‘best’)”, as held by Kass, supra note 61. See also Neuman, 
supra note 61, at 250–51 (speaking of “differential dignity”). 

67 See Cancik, supra note 65, at 23–24; McCrudden, supra note 61, at 657. 
68 See, e.g., Alan Gewirth, Dignity as the Basis of Rights, in THE CONSTITUTION OF RIGHTS: HUMAN DIGNITY 

AND AMERICAN VALUES, supra note 61, at 12. From this perspective, human dignity “must be a characteristic of 
criminals as well as saints, of cowards as well as heroes, of fools as well as sages, of mental defectives as well 
as mentally normal persons, of slaves as well as masters, of subjects as well as lords, of disease-ridden invalids 
as well as athletes, of drug addicts as well as well-fed capitalists, and so forth.” Id. at 15. See also Neuman, supra 
note 61, at 249–50; McCrudden, supra note 61, at 679 (setting out to find the “minimum core” of an “overlapping” 
concept of dignity and singling out three aspects of it. The first aspect, called the “ontological claim” of dignity, 
entails that “that every human being possesses an intrinsic worth, merely by being human.”).  

69 A survey of international and national sources referring to human dignity is found in McCrudden, supra 
note 61, at 664–75. 

70 Preamble to the Charter of United Nations, signed on June 26, 1945, available at 
http://www.un.org/en/documents/charter/preamble.shtml (last visited August 4, 2015). 

71 Preamble to the Universal Declaration of Human Rights, adopted by the General Assembly of the 
United Nations on December 10 1948, available at http://www.un.org/en/documents/udhr/index.shtml (last visited 
August 4, 2015). On the concept of human dignity in the Universal Declaration of Human Rights, see, e.g., Klaus 
Dicke, The Founding Function of Human Dignity in the Universal Declaration of Human Rights, in THE CONCEPT OF 

HUMAN DIGNITY IN HUMAN RIGHTS DISCOURSE, supra note 61, at 111–20. 
72 For the history of the idea of inherent human dignity, see generally Cancik, supra note 65, at 19–37; 

Christian Starck, The Religious and Philosophical Background of Human Dignity and Its Place in Modern Consti-
tutions, in THE CONCEPT OF HUMAN DIGNITY IN HUMAN RIGHTS DISCOURSE, supra note 61, at 179–87; McCrudden, 
supra note 61, at 656–63. 
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treatise De Officiis,74 in which the word “dignity” is used for the first time75 with the aforemen-
tioned meaning. The central notion of this Stoic understanding of the human condition re-
volves around the belief that Nature entrusted man with a particular gift – reason (ratio)76 – 
and that man distinguishes himself from the animals based on this feature.77 Therefore, man 
is capable of moral choices and able to restrain himself from desires that might spoil his 
life.78 

This suggestion was taken up during the Middle Ages by Christian philosophers, who 
saw the distinguishing feature of man in the fact that he is created in God’s image with the 
capacity of reason and endowed with free will;79 this concept was later emphasized during 
the Renaissance by authors such as Giannozzo Manetti in his treatise De Dignitate et Excel-
lentia Hominis Libri IV,80 and by Pico della Mirandola in his famous oration De Hominis Digni-
tate.81 The same themes can be found again in later writers, such as Samuel Pufendorf.82 

                                                                                                                                                      

73 It is held among scholars that, in his passage concerning human dignity, Cicero (infra at the following 
note) drew inspiration from Greek Stoic philosopher Panaetius of Rhodes (ca. 185 BC – ca. 110/109 BC), whom 
Cicero often quotes in his works. In particular, Cicero would follow Panaetius’s lost treatise On duties (“peri 
kathekónton”) (ca. 128 BC). On the issue, see, e.g., Cancik, supra note 65, at 22. 

74 See MARCUS TULLIUS CICERO, DE OFFICIIS [ON DUTIES] (Walter Miller trans., William Heinemann Ltd.-
Harvard Univ. Press 1938). The relevant passages are in Book I, ch. XXX (at 106–09). 

75 Nevertheless, Cancik, supra note 65, at 22, reports that scholars believe that the expression “dignity of 
man,” employed by Cicero in his passages, might have been taken from Panaetius of Rhodes, to whom we would 
therefore owe the credit for using the terms for the first time with such a meaning. 

76 Id. at 109 (“We must realize also that we are invested by Nature with two characters, as it were: one of 
these is universal, arising from the fact of our being all alike endowed with reason (ratio) and with that superiority 
which lifts us above the brute.”). 

77 Id. at 107 (“But it is essential to every inquiry about duty that we keep before our eyes how far superior 
man is by nature to cattle and other beasts: they have no thought except for sensual pleasure and this they are 
impelled by every instinct to seek; but man’s mind is nurtured by study and meditation; he is always either investi-
gating or doing, and he is captivated by the pleasure of seeing and hearing.”). See Cancik, supra note 65, at 25–
26; Starck, supra note 72, at 180. 

78 Id. at 109 (“From this we see that sensual pleasure is quite unworthy of the dignity of man (digna 
praestantia) and that we ought to despise it and cast it from us . . . . And if we will only bear in mind the superiority 
and dignity of our nature (hominis natura dignitas), we shall realize how wrong is to abandon ourselves to excess 
and to live in luxury and voluptuousness, and how right it is to live in thrift, self-denial, simplicity, and sobriety.”). 
For an analysis of Cicero’s passages, however, see Cancik, supra note 65, at 21. 

79 See Yehoshua Arieli, The Emergence of the Doctrine of the Dignity of Man, in THE CONCEPT OF HUMAN 

DIGNITY IN HUMAN RIGHTS DISCOURSE, supra note 61, at 9; Yair Lorberbaum, Blood and the Image of God: On the 
Sanctity of Life in Biblical and Early Rabbinic Law, Myth, and Ritual, in THE CONCEPT OF HUMAN DIGNITY IN HUMAN 

RIGHTS DISCOURSE, supra note 61, at 55–59; Starck, supra note 72, at 180; Bognetti, supra note 61, at 89. 
80 See Giannozzo Manetti, On the Dignity of Man (1452–53), in TWO VIEWS OF MAN: POPE INNOCENT III ON 

THE MISERY OF MAN. GIANNOZZO MANETTI ON THE DIGNITY OF MAN (Bernard Murchland trans., Friedrich Ungar Pub. 
Co. 1966). 

81 See PICO DELLA MIRANDOLA, ORATION ON THE DIGNITY OF MAN (A. Robert Caponigri trans., Regnery 
Gateway 1956) (1486). See also JAMES GRIFFIN, ON HUMAN RIGHTS 31 (Oxford Univ. Press 2008). 

82 See SAMUEL PUFENDORF, 1 DE IURE NATURAE ET GENTIUM LIBRI OCTO. VOL. 2. THE TRANSLATION OF THE 

EDITION OF 1688 38 (C.H. Goldfather & William Abbott Goldfather trans., Oceana Publications Inc.-Wildy & Sons 
Ltd. 1964) (1688) (“Now the dignity of man far outshines that of beasts by virtue of the fact that he has been en-
dowed with a most exalted soul, which, by its highly developed understanding, can examine into things and judge 
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The most important contribution to human dignity in the history of ideas, however, undoubt-
edly came from Immanuel Kant, who is considered by some “the father of the modern con-
cept of human dignity.”83 In both his influential Groundwork of the Metaphysics of Morals84 
and his Doctrine of Virtue,85 Kant further developed the concept of the inherent dignity of 
man, in particular, by, in part, stripping it of those theological elements that characterized its 
constitution during the Middle Ages and the Renaissance.86 Although Kant’s language is so-
metimes obscure and his theses have been subject to intense criticism and debate, scholars 
that address human dignity post-Kant must take his theories into proper account. 

Now, these philosophical opinions seem to share a relevant element that might pro-
vide some help in our inquiry into the dimensions of dignity. A key tenet in this tradition of 
thought appears to be the conviction, inherited from Stoicism, that man is entitled to a special 
respect – that he has intrinsic dignity – due to his rational nature, which sets him apart from 
other forms of life.87 This idea was expanded upon by Christian theology, which accented the 
capacity of human beings to choose between competing sets of values, between good and 
bad,88 an idea that Christian theology has not abandoned in the contemporary era.89 Renais-

                                                                                                                                                      

between them, and, by its remarkable deftness, can embrace or reject them.”). See also Book 2.III.5, at 148 (“The 
dignity of man’s nature required that his actions should be made to conform a definite rule, without which there 
can be no recognition of order, seemliness, or beauty. And so man has that supreme dignity, the possession of 
an immortal soul, furnished with the light of intellect and the faculty of judgment and choice, and most highly en-
dowed for many an art.”).  

83 Bognetti, supra note 61, at 89. 
84 See IMMANUEL KANT, GROUNDWORK OF THE METAPHYSICS OF MORALS (Mary Gregor ed. and trans., Cam-

bridge Univ. Press 1998) (1785). 
85 See Immanuel Kant, The Doctrine of Virtue, in THE METAPHYSICS OF MORALS (Mary Gregor ed. and 

trans., Cambridge Univ. Press 1996) (1797). 
86 Cf. McCrudden, supra note 61, at 659. 
87 See Neuman, supra note 61, at 251 (noting that, in this sense, the concept of (intrinsic) human dignity 

derives from the one of differential dignity, in that the man is seen as superior to all other animal species). 
88 See, e.g., THOMAS AQUINAS, SUMMA CONTRA GENTILES III, 111, 1, available online at 

http://dhspriory.org/thomas/ContraGentiles3b.htm#111 (last visited August 4, 2015) (“For they do stand out above 
other creatures, both in natural perfection and in the dignity of their end. In the order of natural perfection, only the 
rational creature holds dominion over his acts, moving himself freely in order to perform his actions. Other crea-
tures, in fact, are moved to their proper workings rather than being the active agents of these operations, as is 
clear from what has been said. And in the dignity of their end, for only the intellectual creature reaches the very 
ultimate end of the whole of things through his own operation, which is the knowing and loving of God; whereas 
other creatures cannot attain the ultimate end except by a participation in its likeness.”). Cf. JOHN FINNIS, AQUINAS 
(Oxford Univ. Press 1998), 178–80. 

89 See, e.g., the Catholic Church’s Declaration on Religious Freedom, Dignitatis Humanae, available at 
http://www.vatican.va/archive/hist_councils/ii_vatican_council/documents/vat-ii_decl_19651207_dignitatis-
humanae_en.html (last visited August 04, 2015), which establishes a right to freedom of religion which “has its 
foundation in the very dignity of the human person as this dignity is known through the revealed word of God and 
by reason itself.” Id. at § 2. In his article about the limits on morals legislation drawing from the Declaration, pro-
fessor Gregory Kalscheur takes account of authoritative commentaries on the Declaration (especially the writings 
of theologists Pietro Pavan, John Courtney Murray, and Herminio Rico) and acknowledges that “Human dignity, 
therefore, gives rise to ‘a sphere of autonomy,’ ‘a sanctuary that needs to be guarded against intrusion in order for 
[the person’s] dignity not to be harmed.’ . . . Autonomy, or responsible freedom, therefore, is understood as the 
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sance writers, in their attempt to exalt humanity, followed suit: thus, Pico’s famous metaphor 
of the chameleon and his parallel to the Greek mythological character Proteus both represent 
man’s power to decide what to become.90 Kant, for his part, expressly linked dignity – that is, 
the capacity to have an “absolute inner worth”91 as opposed to a price92 – with morality and 
particularly to the concept of autonomy, which he deemed to be the “supreme principle of 
morality.”93 In his opinion, as a rational being, man is capable of being autonomous, that is to 
say to be as “lawgiving in the realm of ends possible through freedom of the will.”94 Man is 
“subject only to laws given by himself but still universal and he is bound only to act in con-
formity with his own will, which, however, in accordance with naturÈs end is a will giving uni-
versal law.”95 Although Kant’s concept of autonomy has been subject to different and some-
times conflicting interpretations by scholars,96 I think it is correct to posit as follows: 

[W]hether rightly or wrongly, the conception of dignity most closely associated with Kant is the idea of di-
gnity as autonomy; that is, the idea that to treat people with dignity is to treat them as autonomous indi-
viduals able to choose their destiny.97 

                                                                                                                                                      

freedom to take responsibility for the sort of persone one chooses to become. Absent any threat to public order, 
therefore, human dignity demands that each person be given the possibility of deciding how to act, ‘even if it can 
be seen clearly that the way the person is deciding is objectively wrong.’” Gregory A. Kalscheur, Moral Limits on 
Morals Legislation: Lessons for U.S. Constitutional Law from the Declaration on Religious Freedom, 16 S. CAL. 
INTERDISC. L.J. 1, 12 (2006) (quoting Pietro Pavan, Ecumenism and Vatican II’s Declaration on Religious Free-
dom, in RELIGIOUS FREEDOM, 1965–1975: A SYMPOSIUM ON A HISTORIC DOCUMENT 171, 172 (Walter J. Burghardt 
ed., Paulist Press 1976) and HERMINIO RICO, JOHN PAUL II AND THE LEGACY OF DIGNITATIS HUMANAE 66–67 (George-
town Univ. Press 2002)). 

90 See PICO DELLA MIRANDOLA, supra note 81, at 7–9 (“‘We have given you, oh Adam, no visage proper to 
yourself, nor any endowment properly your own, in order that whatever place, whatever form, whatever gifts you 
may, with premeditation, select, these same you may have and possess through your own judgment and deci-
sion. . . . Oh wondrous and unsurpassed felicity of man, to whom it is granted to have what he chooses, to be 
what he wills to be! . . . Who then will not look with awe upon this our chameleon, or who, at least, will look with 
greater admiration on any other being? This creature, man, whom Asclepius the Athenian, by reason of this very 
mutability, this nature capable of transforming itself, quite right said was symbolized in the mysteries by the figure 
of Proteus.”). 

91 Kant, supra note 85, at 186. 
92 See id.; see also KANT, supra note 84, at 43. 
93 See KANT, supra note 84, at 47. 
94 Id. at 41. 
95 Id. at 40 (italics in original). 
96 On the debate, see, e.g., Joel Feinberg, Autonomy, in THE INNER CITADEL. ESSAYS ON PERSONAL 

AUTONOMY 14–15 (John Christman ed., Oxford Univ. Press 1989); Thomas E. Hill Jr., The Kantian Conception of 
Autonomy, in THE INNER CITADEL. ESSAYS ON PERSONAL AUTONOMY, supra, at 91; Jeremy Waldron, Moral Autonomy 
and Personal Autonomy, in AUTONOMY AND THE CHALLENGES TO LIBERALISM 308–14 (John Christman & Joel Ander-
son eds., Cambridge Univ. Press 2005); Robert S. Taylor, Kantian Personal Autonomy, 33 POLITICAL THEORY 602 
(2005). 

97 McCrudden, supra note 61, at 659–60. Now, The idea of choice is present in the writings of the cited 
authors and of Kant himself. It is important however to specify that, up to this point, the emphasis on man’s ca-
pacity to choose between different values doesn’t entail neutrality regarding the outcome of this choice, that is to 
say the values actually chosen by the actor. Both Stoic and Christian writers strongly held that there is a correct, a 
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In more recent philosophical discourse, we find links between dignity and autonomy, 
for example, in the works of Ronald Dworkin,98 and of Alan Gewirth,99 who attempt to ground 
civil rights in the concept of human dignity. According to professor Gewirth, every human be-
ing is a potential agent, who acts according to the value or worth he assigns to certain 
ends.100 Since he attributes worth to these ends, he must recognize the worth of his own per-
son, as he is the locus of all his ends. This worth or value is human dignity. Given these 
premises, however, he must logically acknowledge that other human beings have the same 
worth, as they are all potential agents pursuing their own ends, as he is.101 According to this 
theory, the reason and free will of the agent, expressed in the purposiveness of his deeds, 
are again the grounds for human dignity.102 

The summary I just sketched is, of course, far from complete and other examples 
might be utilized. In my opinion, however, this philosophical background should provide solid 
grounding for the idea that the first dimension of human dignity is “the assurance of the pos-
sibility for individual choice and the conditions for “each individual’s self-fulfillment” (sic), au-
tonomy, or self-realization.”103 Indeed, I agree with the assumption that this capacity to de-
cide onÈs own destiny, the ability of the individual to orient his behavior based on the options 
offered by competing values and his exclusive responsibility for the way he leads his life104 
                                                                                                                                                      

good way to employ onÈs own rationality. Dignity – which resided in the power to decide how to orient onÈs life – 
was truly fulfilled only if a specific decision was made. Even Kant’s “lawgiver in the realm of ends” was not sup-
posed to pass any law, as the true moral law met precise requirements. Therefore, the roots of the link between 
dignity and rational self-determination stand firm in the aforementioned tradition of thinking, but “the central claim 
of modernity – man’s autonomy, his capacity to be lord of his fate and the shaper of his future,” Arieli, supra note 
79, at 12, needs a further evolution. In facts, the step towards a more relativistic vision of autonomy (or, according 
to a certain terminology, “personal autonomy” in the proper sense) is ascribed by some, see Taylor, supra note 
96, at 602, to Romantic liberalism, and namely to John Stuart Mill’s “free development of individuality.” See Mill, 
supra note 1, at 57. See also WILHELM VON HUMBOLDT, THE LIMITS OF STATE ACTION 16–21 (J.W. Burrow ed., Cam-
bridge Univ. Press 1969). 

98 See DWORKIN, supra note 63; RONALD DWORKIN, JUSTICE FOR HEDGEHOGS (Harvard Univ. Press 2011). 
99 See Gewirth, supra note 68. 
100 The author makes clear that, for the purposes of the argument, the worth assigned to these ends is 

dependent solely on the agent’s evaluation, and needs not to be in keeping with some immutable standards. See 
Gewirth, supra note 68, at 21 (“The goodness or worth that is here in question need not, at this stage of the ar-
gument, be moral or other specific kind of goodness; it varies with all the various purposes that agents may have. 
Nor need the judgment of goodness be regarded as conclusive or definitive; it might be highly tentative or contin-
gent, depending in part on the relation of the agent’s particular purpose to other purposes or values he may have. 
. . . But in all cases of purposive action there is a necessary element of valuation, of estimation of worth, that de-
rives from the agent’s unforcedly choosing to act for some end or purpose he wants to attain, even if this consists 
only in doing the action itself.”). 

101 See id. at 19–28, where obviously this theory is explained in greater and more precise detail. 
102 See id. at 17–19: The author openly recognize the historical heritage of this tenet, which is traced 

back to Stoic philosophy. See also GRIFFIN, supra note 81, at 152 (“The sort of dignity relevant to human rights is 
that of a highly prized status: that we are normative agents.”). 

103 ANDREW CLAPHAM, HUMAN RIGHTS OBLIGATIONS OF NON-STATE ACTORS 545–46 (Oxford Univ. Press 
2006) (stating that autonomy is one of the four aspects of which respect for human dignity consists). 

104 See DWORKIN, supra note 63, at 10, 17–21. Professor Dworkin holds that one of the two dimensions 
of human dignity “insists that each of us has a personal responsibility for the governance of his own life that in-
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are fundamental aspects of human dignity. In this respect, I find professor Gewirth’s dis-
course particularly persuasive. I deny an individual105 his worth, I demean him, if – absent 
any acceptable reason – I tell him “you are not entitled to choose,” i.e., if I prevent him from 
being the master of his life. In so doing, I fail to acknowledge in him – as a fellow human be-
ing – that type of purposiveness that I implicitly claim for myself. I fail to recognize that he is a 
rational being, with a mind of his own and the capacity to establish his own ends and goals 
and to pursue them.106 In other words, if I deny his right to autonomy, I treat him as some-
thing less than a rational human being – or, at least, less than the rational human being that I 
assume that I am – and I thus violate his intrinsic dignity.107 

So far, so good. However, there is more; in particular, there is at least one other di-
mension of dignity that must be singled out. Human dignity is not all about recognizing so-
meonÈs entitlement to be left in charge of his life, as long as he is on his own and does not 
bother us. It is generally accepted that dignity also tells us how to treat another human being 
– or at least how not to treat him in our relationships with him.108 In other words, there is a 
“relational claim” of dignity.109 However, what does this second dimension of dignity consist 
of and where does it come from? 

                                                                                                                                                      

cludes the responsibility to make and execute ultimate decisions about what life would be a good one to lead. We 
may not subordinate ourselves to the will of other human beings in making those decisions; we must not accept 
the right of anyone else to force us to conform to a view of success that but for that coercion we would not 
choose.” Id. at 17. This position has been recently reprised by professor Dworkin in his book JUSTICE FOR HEDGE-

HOGS. See also Oscar Schachter, Human Dignity as a Normative Concept, in 77 AM. J. INT’L L. 848, 850.  
105 I consider, of course, an adult individual of sound mind. Even liberal thinkers agree that some forms 

of constraints on onÈs behavior – albeit exclusively self-regarding – are acceptable, when wÈre dealing with im-
mature or otherwise incapable individuals: see, e.g., HART, supra note 1, at 30–34; JOEL FEINBERG, HARM TO SELF: 
THE MORAL LIMITS OF THE CRIMINAL LAW 12–16 (Oxford Univ. Press 1986) (setring out to prove that the prohibition 
of behaviors which, due to agent’s personal conditions, are not entirely voluntary, can be hardly considered “pa-
ternalistic” at all). See also Schachter, supra note 104, at 850. It is also important to stress that, in my discourse, I 
consider autonomy in its dimension as a potential attribute of every human being: The fact that immaturity or dis-
ease impair onÈs rational abilities – that is to say, that contingent reasons cause someone to actually lack rational 
powers of assessment and choice – doesn’t bear on the acknowledgement of autonomy as a fundamental com-
ponent of human dignity. 

106 This is not to say, of course, that I have to share my neighbor’s goals, or that I must have a neutral at-
titude towards them. I might think that he is pursuing the wrong ends, that his choices are bad. The values he 
decided to embrace might be in stark contrast with mine, and I could strongly disapprove of them. I might think 
that a life spent in pursuit of those values is a wasted life. As a fellow rational being, I might even want to employ 
my own capacities to persuade him to abandon his way. What matters, however, is not what I (or the State, or the 
community, or whoever else) think of onÈs choices: The fundamental intuition in the line of thinking I tried to sum 
up is, in my opinion, the idea that it is the choice itself – or, more precisely, the aptitude to choose – that dignifies 
the man, and that commands respect. 

107 See, e.g., STEVEN J. HEYMAN, FREE SPEECH & HUMAN DIGNITY 38–39 (Yale Univ. Press 2008).  
108 See CLAPHAM, supra note 103, at 545 (suggesting that one of the four aspects of human dignity is “the 

prohibition of all types of inhumane treatment, humiliation, or degradation by one person over another.”). 
109 McCrudden, supra note 61, at 679. The author puts this aspect side by side to the one he calls the 

“ontological claim” of dignity, see supra note 68, that is the claim “that every human being possesses an intrinsic 
worth, merely by being human.” The “relational claim,” instead, entails that “this intrinsic worth should be recog-
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A clue comes from ancient religious traditions from around the world: What else is the 
Golden Rule, the maxim that binds people to treat others as they want to be treated them-
selves (or, in its negative form, not to treat people as they do not want to be treated them-
selves),110 if not a basic command to respect our neighbor’s dignity as a human being? Once 
again, Kant leads the way by providing a robust link between the concept of dignity and the 
reverence that is due human beings qua human beings. Kant holds that, since man has a 
rational nature and thus an absolute inner worth, i.e., his dignity, he cannot be valued as a 
means to someone elsÈs end (or even of the ends of the man himself). Instead, he “exacts 
respect for himself from all rational beings in the world.”111 Hence Kant’s famous precept to 
“act that you use humanity, whether in your own person or in the person of any other, always 
at the same time as an end, never merely as a means.”112 Therefore, the intrinsic value of 
humans as rational beings – the foundational element of the first dimension of dignity – is 
also the reason for our commitment to grant men a particular type of treatment in our interac-
tions with them. Thus, because every human being is “one of us,”113 we must respect them 
and behave in a certain way when we approach them. 

Defining this “respect,” or at least its opposite – “disrespect” – is not simple. The ac-
tions that lead to disrespect for a human being can be described with a panoply of terms,114 
and a comprehensive list of the types of conduct that are offensive to human dignity is pro-
bably impossible to compile.115 The most meaningful term associated with these behaviors, 
according to some, is “demeaning”116 because they all share the fundamental tenet that so-

                                                                                                                                                      

nized and respected by others, and some forms of treatment by other are inconsistent with, or required by, re-
spect for this intrinsic worth.” 

110 The so-called Golden Rule was (and is) widespread and accepted by a vast number of ancient 
schools of thought and religions. Despite the fact that Western populations are accustomed to it mainly because 
of its presence in the Holy Bible, where is uttered in his positive form by Jesus Christ (Matthew 7:12 (“Therefore 
all things whatsoever ye would that men should do to you, do ye even so to them: for this is the law and the 
prophets.”); Luke 6:31 (“Do to others as you would have them do to you”)), the maxim probably predates Christ of 
several centuries, being traced back by some to Confucius. See Marcus G. Singer, The Golden Rule, in 4 ENCY-

CLOPEDIA OF PHILOSOPHY 144–47 (2d ed., Donald M. Borchert ed., MacMillan Reference USA 2006) (providing 
further details and references). 

111 Kant, supra note 85, at 186. 
112 KANT, supra note 84, at 38 (italics in original). 
113 Kass, supra note 61. 
114 See William A. Parent, Constitutional Values and Human Dignity, in THE CONSTITUTION OF RIGHTS: HU-

MAN DIGNITY AND AMERICAN VALUES, supra note 61, at 61 (“Whenever a person is arbitrarily put down, we can with 
perfect propriety and conviction describe the action in the language of contumely, contempt, disparagement, deg-
radation, depreciation, disdain, debasement, or devaluation. We can also talk meaningfully in terms of vilification 
and use the verbs downgrade, affront, jeer, mock, insult, deride, and humiliate. Although these terms differ slightly 
in meaning, they all are relevant to the practice of placing less value or worth on groups of human beings for no 
other reason than they happen to be black, Jewish, old, female, and so forth.”). 

115 A list of examples of conducts and ideas incompatible with human dignity is provided, for example, by 
Schachter. See Schachter supra note 104, at 852. 

116 Parent, supra note 114, at 62. 
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meone is arbitrarily treated as inferior and denied that equal treatment to which he is entitled 
by being human. Below, we describe several examples. 

Unjustified physical harm that is caused out of contempt, hatred or even just for fun is 
certainly the most obvious case: Torture of inmates, violent bullying, beatings, etc. Even in 
the absence of physical harm, however, we can imagine some ways to inflict people with 
grave moral insults. For example, Kant says that treating people like means to our ends vio-
lates their dignity, which is easy to agree with. If we use our neighbors for our purposes or for 
our pleasure, we fail to acknowledge that they are autonomous beings with ends of their own 
that they are entitled to pursue. We treat them once again as something less than the hu-
mans we assume to be, thus infringing upon their dignity. Professor Parent, again, considers 
the “profound disrespect” implied in identifying people with one particular quality (such as 
sex, race, social status, and so forth) and deeming them inferior because of the possession 
of such trait.117 Racist or discriminatory treatment or remarks deeply offend the value of hu-
man dignity for this very reason. 

The list could be expanded, of course. However, it should be clear that such respect, 
which represents the so-called “relational claim” of dignity, is solidly grounded and can be 
accepted as another dimension of human dignity, in addition to the autonomy of the individ-
ual, in my opinion. Thus, we can agree with the following statement: “In a broad and general 
sense, respect for dignity implies respect for the autonomy of each person, and the right of 
everyone not to be devalued as a human being or treated in a degrading or humiliating man-
ner.”118 This definition sums up the concept and highlights the two aspects of dignity that I 
have tried to explain and justify up to this point. I will now address the issue of whether hu-
man dignity, in its two-dimensional form, is a value that underpins the U.S. Constitution. 

3. Human Dignity as an Underlying Value of the U.S. Constitution 

There is no doubt that human dignity is an important legal principle of Italian constitu-
tional law. The Italian Constitution mentions dignity three times119, and constitutional doctrine 
has never questioned the importance of human dignity as a fundamental value of the Italian 
legal system120. 

                                                 

117 Id. at 61. Parent adds that “moral disrespect is marked by an arrogance founded on a perverse form 
of reductionism. I say, ‘perversÈ because it purports to judge people on grounds that, in and of themselves, have 
absolutely nothing to do with their moral character. The bare fact that someone is a Jew or black hardly justifies 
the peremptory dismissal of her as an inferior, second-class, less than fully human being” (emphasis added). Id. 
at 61. 

118 Chaskalson, supra note 61, at 134. 
119 In the Italian Constitution, human dignity is mentioned at articles 3.1 (“All citizens possess equal so-

cial dignity”), 41.2 (“[private entrepreneurship] cannot contrast social utility or endanger public safety, or liberty, or 
human dignity”) and 36.1 (“The worker is entitled to a salary proportional to the quantity and quality of his work, 
and in any case sufficient to grant him and his family a free and dignified life.”). 

120 See, e.g., Antonio D’Atena, In tema di principi e valori costituzionali, GIURISPRUDENZA COSTITUZIONALE 
3071 (1997) (arguing that human dignity, besides being expressly mentioned in some articles, underlies several 
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The relevance of dignity is further strengthened by the protection bestowed on this 
principle in the European context. Human dignity is expressly mentioned in the Charter of 
Fundamental Rights of the European Union, in which this concept is considered both a fun-
damental and universal value121 and a legal principle:122 “Human dignity is inviolable. It must 
be respected and protected.”123 

With respect to the Council of Europe and the European Convention on Human 
Rights (E.C.H.R.), human dignity is indirectly mentioned in the Preamble to the Convention 
by its reference to the Universal Declaration of Human Rights adopted by the General As-
sembly of the United Nations124 and is expressly mentioned in the Preamble of the Thirteenth 
Additional Protocol to the Convention.125 The European Court of Human Rights, for its part, 

                                                                                                                                                      

dispositions of the Constitution (including all those which concern rights of the person), therefore from these dis-
positions a concept of man grounded on human dignity shines through). On human dignity as a value that perme-
ates the entire Constitution, see also ANNA PIROZZOLI, IL VALORE COSTITUZIONALE DELLA DIGNITÀ 69 ff. (Aracne 2007); 
Gaetano Silvestri, Considerazioni sul valore costituzionale della dignità della persona. Intervento al Convegno 
trilaterale delle Corti costituzionali italiana, portoghese e spagnola, tenutosi a Roma il 1° ottobre 2007 (2007), 
available at http://archivio.rivistaaic.it/dottrina/libertadiritti/silvestri.html (last visited August 4, 2015); FRANCESCO 

PAOLO CASAVOLA, I DIRITTI UMANI 12 (Cedam, 1997) (considering human dignity to be “the most important of all 
supreme values”); Antonio Ruggeri & Antonino Spadaro, Dignità dell’uomo e giurisprudenza costituzionale (prime 
notazioni), POLITICA DEL DIRITTO 347 (1991) (deeming human dignity a “value of super-constitutional rank”); Anto-
nio Ruggeri, Appunti per uno studio sulla dignità dell’uomo, SECONDO DIRITTO COSTITUZIONALE (2011), available at 
http://www.rivistaaic.it/appunti-per-uno-studio-sulla-dignit-dell-uomo-secondo-diritto-costituzionale.html (last visi-
ted August 4, 2015). 

121 See the Preamble to the Charter: “Conscious of its spiritual and moral heritage, the Union is founded 
on the indivisible, universal values of human dignity, freedom, equality and solidarity. . . .” 

122 The entire Title I of the Charter is entitled “Dignity,” while article 1 is entitled “Human dignity.” 
123 On the Charter of Fundamental Rights of the European Union, see, e.g., Giorgio Resta, La disponibili-

tà dei diritti e i limiti della dignità (note a margine della Carta dei diritti), RIVISTA DI DIRITTO CIVILE 801 (2002); Fran-
cesco Sacco, Note sulla dignità umana nel ‘diritto costituzionale europeo,’ in PIERO BELLINI ET AL., I DIRITTI FONDA-

MENTALI E LE CORTI IN EUROPA 585–621 (Sergio Panunzio ed., Jovene 2005); Fabrizio Politi, Il rispetto della dignità 
umana nell’ordinamento europeo, in GIANLUCA BRAGA ET AL., L’ORDINAMENTO EUROPEO. I PRINCIPI DELL’UNIONE 43–
88 (Stelio Mangiameli ed., Giuffré 2006); MARIO DI CIOMMO, DIGNITÀ UMANA E STATO COSTITUZIONALE. LA DIGNITÀ 

UMANA NEL COSTITUZIONALISMO EUROPEO, NELLA COSTITUZIONE ITALIANA E NELLE GIURISPRUDENZE EUROPEE 201 ff. 
(Passigli 2010). 

124 See the first and second “considering” to the Preamble to the E.C.H.R.: “The governments signatory 
hereto, being members of the Council of Europe, Considering the Universal Declaration of Human Rights pro-
claimed by the General Assembly of the United Nations on 10th December 1948; Considering that this Declara-
tion aims at securing the universal and effective recognition and observance of the Rights therein declared.” The 
Preamble to the Universal Declaration of Human Rights reads: “Whereas recognition of the inherent dignity and of 
the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and 
peace in the world. . . . Whereas the peoples of the United Nations have in the Charter reaffirmed their faith in 
fundamental human rights, in the dignity and worth of the human person and in the equal rights of men and 
women and have determined to promote social progress and better standards of life in larger freedom. . . .” The 
Declaration refers to “dignity” at articles 1, 22, 23 n. 3. 

125 The Preamble to the Protocol reads: “The member States of the Council of Europe signatory hereto, 
Convinced that everyonÈs right to life is a basic value in a democratic society and that the abolition of the death 
penalty is essential for the protection of this right and for the full recognition of the inherent dignity of all human 
beings.” 
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has frequently cited human dignity in its decisions and has repeatedly affirmed that “the very 
essence of the Convention is respect for human dignity and human freedom.”126 

According to Articles 11 and 117 of the Italian Constitution, as interpreted by the Ital-
ian Constitutional Court127, European Union law and international treaties are binding on the 
Italian legislature, and any Italian law that violates either must be struck down as unconstitu-
tional. Thus, human dignity is further qualified as a constitutional principle in the Italian legal 
system. 

However, regarding the U.S. context, can we state that human dignity is an underly-
ing value of the U.S. Constitution? If so, what does “human dignity” entail in this context? 

First, I must clarify that my use of the expression “underlying value” does not imply 
that dignity is a right, whether fundamental or not128, if we intend right to mean an entitlement 
in a broad sense that empowers its owner to resort to legal means – and (specifically) resort 
to a judge – to force other people to respect it or to obtain compensation for its violation. In-
stead, I want to maintain that it is a value, i.e., an interest (again, in a broad sense) that has 
been deemed worthy of protection by a legal system. The deference to such an interest 
might give birth to institutions and legal measures, including the attribution of rights.129 From 
this perspective, therefore, human dignity is not a right in and of itself, but it might be the ba-
sis for granting certain rights to individuals.130. 

Now, unlike some other constitutional charters,131 the U.S. Constitution does not ex-

                                                 

126 See Pretty v. U.K., par. 65, E.C.H.R. 2002-III; see also, Christine Goodwin v. U.K. [GC], par. 90, 
E.C.H.R. 2002-VI; Jehovah’s Witnesses of Moscow and Others v. Russia, App. no. 302/02 (ECtHR, 10 June 
2010) par. 135. For a survey of the cases in which the Commission and the Court mentioned ‘human dignity’ see 
DI CIOMMO, supra note 123, at 233 ff. 

127 Regarding article 11 of Italian Constitution see in particular Corte cost., sent. 05 jun. 1984, n. 170, 
Gazz. Uff. 20 giugno 1984, n. 169 (so-called “La Pergola ruling”); regarding Article 117 of the Italian Constitution, 
see most prominently Corte cost., sent. 22 oct. 2007, n. 348, Gazz. Uff. 31 ottobre 2007, n. 25; Corte cost., sent. 
22 oct. 2007, n. 349, Gazz. Uff. 31 ottobre 2007, n. 25. 

128 Cf. Neuman, supra note 61, at 271. 
129 See generally Walter F. Murphy, An Ordering of Constitutional Values, 53 S. CAL. L. REV. 703 (1979–

1980). 
130 The concept of dignity and that of individual rights and liberties, therefore, are connected to each 

other, though they do not coincide. See, e.g., HEYMAN, supra note 107, at 39 (“The concepts of liberty and dignity 
both have an essential place in a jurisprudence of rights. In the liberal tradition, these two concepts are insepara-
bly related: human dignity is rooted in the capacity for autonomy or self-determination, while individuals must re-
spect the liberty of others because they are beings of intrinsic worth.”). See also Murphy, supra note 129, at 744–
45. 

131 Besides the Italian Constitution, which I already mentioned, human dignity pays a very important role, 
for example, in the Basic Law for the Federal Republic of Germany (Grundgesetz für die Bundesrepublik 
Deutschland), where it is stated, COST. art. 1.1, that “Human dignity shall be inviolable. To respect and protect it 
shall be the duty of all state authority” (“Die Würde des Menschen ist unantastbar. Sie zu achten und zu schützen 
ist Verpflichtung aller staatlichen Gewalt”), and therefore it is held among scholars that human dignity is not only 
the basis for fundamental rights listed in the Basic Law, but also the central value of the constitutional order itself. 
See, e.g., E.J. Eberle, Human Dignity, Privacy, and Personality in German and. American Constitutional Law, 
1997 UTAH L. REV. 963, 971–73 (1997). For a survey of world constitutions which contain references to human 
dignity, see McCrudden, supra note 61, at 664–75.  
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pressly mention human dignity. The absence of textual references to this concept has given 
rise to a certain skepticism regarding whether dignity enjoys some form of protection in U.S. 
constitutional law.132 “The American Constitution,” some scholars say, “protects rights – not 
values such as human dignity.”133 “Protecting peoplÈs dignity,” say others, “is quite alien to 
the American tradition.”134 Nevertheless, human dignity appears not infrequently in U.S. Su-
preme Court jurisprudence,135 and some scholars have even maintained that the Supreme 
Court has “changed the content of U.S. constitutional law to name dignity as a distinct core 
value,”136 and that “the Court has embedded the term dignity into the U.S. Constitution.”137 
Several scholars and Supreme Court Justices have held that this value is guaranteed by the 
U.S. Constitution,138 to the extent that one of dignity’s most prominent champions, Justice 
William Brennan, Jr., declared that the Constitution itself “is a sublime oration to the dignity of 
man, a bold commitment by a people to the ideal of libertarian dignity protected through 
law.”139 

In that case, where do we find evidence that the U.S. Constitution is concerned with 
human dignity? In the absence of textual references, we cannot hope for a “geometrical” de-

                                                 

132 See, e.g., James Q. Whitman, The Two Western Cultures of Privacy: Dignity Versus Liberty, 113 
YALE L.J. 1151 (2004); On the Use and Abuse of Dignity, supra note 61. 

133 On the Use and Abuse of Dignity, supra note 61, at 205. 
134 Whitman, supra note 132, at 1221. Whitman’s discourse, however, is focused mainly on a single as-

pect of human dignity, that is privacy. According to professor Whitman, while European law is oriented towards 
the protection of personal dignity, consisting of “rights to onÈs image, self and reputation,” id. at 1161 (italics in 
original), “America, in this as in so many things, is much more oriented toward values of liberty, and especially 
liberty against the state,” id. at 1161. 

135 See, e.g., HEYMAN, supra note 107, at 40 (“American law tends to conceive of rights in terms of lib-
erty. At the same time, however, dignity is an important theme in the Supreme Court’s jurisprudence.”). For a sur-
vey of U.S. Supreme Court justices’ references to human dignity, see generally Paust, supra note 61 (providing 
research concerning Supreme Court jurisprudence through 1982) and, more recently, Goodman, supra note 61. 

136 Judith Resnik & Julie Chi-hye Suk, Adding Insult to Injury: Questioning the Role of Dignity in Concep-
tions of Sovereignty, 55 STAN. L. REV. 1921, 1941 (2003). 

137 Id. at 1926. 
138 Professor Murphy contends that “The basic value in the United States Constitution, broadly con-

ceived, has become a concern for human dignity.” Murphy, supra note 129, at 745. See also Paust, supra note 
61; Parent, supra note 114; Goodman, supra note 61; HEYMAN, supra note 107, at 40 (“[B]oth freedom and dignity 
play a vital role in the American legal order.”). Among Justices’ opinions, besides the jurisprudence cited infra, 
recall, e.g., Screws v. U.S., 325 U.S. 91, 134–35 (1945) (Murphy, J., dissenting) (“That right was his because he 
was an American citizen, because he was a human being. As such, he was entitled to all the respect and fair 
treatment that befits the dignity of man, a dignity that is recognized and guaranteed by the Constitution.”); Rosen-
blatt v. Baer, 383 U.S. 75, 92 (1966) (Stewart, J., concurring) (“The right of a man to the protection of his own 
reputation from unjustified invasion and wrongful hurt reflects no more than our basic concept of the essential 
dignity and worth of every human being -- a concept at the root of any decent system of ordered liberty.”). 

139 William J. Brennan, Jr., The Constitution of the United States: Contemporary Ratification, 27 S. TEX. 
L. REV. 433, 438 (1986). For a study of Justice Brennan’s use of the concept of human dignity, see Stephen J. 
Wermiel, Law and Human Dignity: The Judicial Soul of Justice Brennan, 7 WM. & MARY BILL RTS. J. 223, 223 
(1998–1999). A more skeptical analysis of Justice Brennan’s vision of dignity, especially for what the Eight 
Amendment is concerned, is found in Raoul Berger, Justice Brennan, “Human Dignity,” and Constitutional Inter-
pretation, in THE CONSTITUTION OF RIGHTS: HUMAN DIGNITY AND AMERICAN VALUES, supra note 61, at 129–44. 
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monstration. Professor Parent argues that one confirmation of the constitutional protection of 
human dignity may originate in evidence of its endorsement by the original framers of the 
Constitution.140 In this regard, Parent quotes Alexander Hamilton’s words in The Federalist 
Papers, in which the latter maintains that it is in his “countrymen’s” interest to adopt the Con-
stitution, as it will further their dignity, among other interests.141 I believe, however, that this 
proof would be quite weak, on its own (and indeed professor Parent employs it together with 
other measures), as references to human dignity in The Federalist are rare142 and are not 
detailed. I believe that it would be more fruitful to show that some constitutional dispositions 
presuppose – and seek to advance – the value of human dignity and that jurisprudence has 
acknowledged this notion and sanctioned it in its decisions.143 I intend to undertake precisely 
this proof in the remainder of this section. 

A brief note before beginning our survey. We acknowledge that dignity, in both its di-
mensions, has been and might still be imperfectly implemented in the U.S. legal system and 
that some of its implications have been affirmed only recently in Supreme Court jurispru-
dence. However, this set of circumstances should not bear on our discourse because the 
Constitution, after all, was not given from above, as the Bible relates that the Ten Com-
mandments were; instead, it was drafted and ratified by men, and its original flaws are well-
known. It was not meant to be enacted by fiat, but is instead rather a promise and a process, 
and its full implementation (if it will ever occur) will require time and effort, and will have its 
shortcomings and setbacks as it has in the past. Commenting on the infamous Dred Scott 
decision,144 Abraham Lincoln discussed the principle of equality contained in the Declaration 
of Independence, and said that its writers, 

meant simply to declare the right, so that the enforcement of it might follow as fast as circumstances 
should permit. They meant to set up a standard maxim for free society, which should be familiar to all, 
and revered by all; constantly looked to, constantly labored for, and even though never perfectly at-

                                                 

140 See Parent, supra note 114, at 50, 69–70. 
141 See THE FEDERALIST No. 1 (“Yes, my countrymen, I own to you that, after having given it an attentive 

consideration, I am clearly of opinion it is your interest to adopt it. I am convinced that this is the safest course for 
your liberty, your dignity, and your happiness.”); THE FEDERALIST No. 15 (“Here, my countrymen, impelled by every 
motive that ought to influence an enlightened people, let us make a firm stand for our safety, our tranquillity, our 
dignity, our reputation.”). 

142 Indeed, human dignity appears only in the two essays I mentioned in the preceding footnote, while 
the word “dignity” appears more often, with a different meaning, referring to the dignity of the Nation, see, e.g., 
THE FEDERALIST No. 6, of national government, see, e.g., THE FEDERALIST No. 17 and No. 46, or to dignity of public 
servants, see, e.g., THE FEDERALIST No. 70). 

143 See Murphy, supra note 129, at 707 (“In an area so laced with controversies about values, one can-
not prove ‘correctness’ either by empirical analysis or abstract logic. One can, however, demonstrate that the de-
velopment of a society shows reverence for certain values, and that those values are more likely to be advanced 
by one approach to constitutional interpretation than by another.”). See also Parent, supra note 114, at 49. 

144 Dred Scott v. Sandford, 60 U.S. 393 (1857). 
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tained, constantly approximated, and thereby constantly spreading and deepening its influence, and aug-
menting the happiness and value of life to all people of all colors everywhere.145 

I believe that the foregoing is accurate because I agree that “times can blind us to 
certain truths and later generations can see that laws once thought necessary and proper in 
fact serve only to oppress.”146 The “emerging awareness”147 of these “truths” by jurists – and 
by the courts in particular – is a clear sign that these commitments in the Constitution are not 
an illusion and that they have a role in shaping our legal systems, a role that scholars and 
courts should not so easily dismiss as irrelevant. 

Having prefaced the analysis with the foregoing, we should begin with the second di-
mension of human dignity. One of the most evident cues to this dimension of dignity is found 
in the Eighth Amendment’s ban on “cruel and unusual punishments,”148 The refusal to sub-
ject condemned people to such treatment is a clear commitment to respect the dignity of 
even the condemned as human beings, even when it might be necessary to adopt severe 
measures to punish them for their faults and/or to prevent them from further endangering so-
ciety.149 The Supreme Court’s jurisprudence has confirmed this assumption in the following: 
“The basic concept underlying the Eighth Amendment is nothing less than the dignity of 
man,”150 a position that has later been reprised in subsequent cases.151 

                                                 

145 Abraham Lincoln, speech of June 26, 1857, in ABRAHAM LINCOLN, 1 LINCOLN. SPEECHES AND WRITINGS 

1832–1858. SPEECHES, LETTERS, AND MISCELLANEOUS WRITINGS: THE LINCOLN-DOUGLAS DEBATES 398 (Don E. Fehren-
bacher ed., Library of America 1989) (emphasis added). 

146 Lawrence, 539 U.S. at 579. 
147 Id. at 572. 
148 U.S. CONST. amend. VIII (“Excessive bail shall not be required, nor excessive fines imposed, nor cruel 

and unusual punishments inflicted.”). Cf. the English Bill of Rights of 1689, available at 
http://www.constitution.org/eng/eng_bor.htm (last visited August 4, 2015) (“And thereupon the said Lords Spiritual 
and Temporal and Commons . . . declare . . . That excessive bail ought not to be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted.”). Cf. art. 5 of the Universal Declaration of Human Rights 
(“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.”).  

149 See Furman v. Georgia, 408 U.S. 238, 270 (1972) (Brennan, J., concurring) (“The State, even as it 
punishes, must treat its members with respect for their intrinsic worth as human beings.”); further, Justice Bren-
nan speaks of “the fundamental premise of the Clause that even the vilest criminal remains a human being pos-
sessed of common human dignity.” Id. at 273. Justice Brennan reprises his position in Gregg v. Georgia, 428 U.S. 
153, 229 (1976) (Brennan, J., dissenting). Justice Brennan was particularly active in holding that human dignity 
underlies the Eight Amendment, especially in death penalty cases, though in this specific regard he “made rela-
tively little substantive progress in persuading others.” Wermiel, supra note 139, at 233. On Justice Brennan’s 
view on dignity and death penalty, see, e.g., Wermiel, supra note 139, at 233–34; Berger, supra note 139, at 129–
44. 

150 Trop v. Dulles, 356 U.S. 86, 100 (1958). The Court went on saying that “[w]hile the State has the 
power to punish, the Amendment stands to assure that this power be exercised within the limits of civilized stan-
dards.” Id. See also Furman v. Georgia, 408 U.S. at 270 (“A punishment is ‘cruel and unusual,’ therefore, if it does 
not comport with human dignity.”). 

151 See Atkins v. Virginia, 536 U.S. 304, 311 (2002) (citing Trop v. Dulles, 356 U.S. 86 (1957)); Hope v. 
Pelzer, 536 U.S. 730, 738 (2002) (citing Trop v. Dulles, 356 U.S. 86 (1957)). For a survey of the Supreme Court’s 
jurisprudence on the ties between the Eight Amendment and human dignity, see Neuman, supra note 61, at 257–
60; Goodman, supra note 61, at 772–78. 
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However, I am persuaded that the safeguard of this value in discourse befits several 
other constitutional dispositions that prevent the individual from being subjected to demean-
ing treatment. For example, the Fourth Amendment protects the individual from “unreason-
able searches and seizures;”152 in several cases, this protection has safeguarded against 
particularly degrading and invasive procedures directed at finding evidence at the expense of 
the consideration of a suspect as a human being.153 In addition, the Fifth Amendment pro-
tects against self-incrimination,154 a privilege whose “underlying constitutional foundation,” 
according to the Court, is “the respect a government – state or federal – must accord to the 
dignity and integrity of its citizens.”155 
                                                 

152 See U.S. CONST. amend. IV (“The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and 
the persons or things to be seized.”). The warrantees of the Fourth Amendment, as it is well-known, apply also to 
States by virtue of the Due Process Clause of the Fourteenth Amendment. See Mapp v. Ohio, 367 U.S. 643 
(1961). 

153 The Court expressly linked the Fourth Amendment to human dignity in the rather famous Rochin v. 
California case, where it deemed the procedure of pumping the suspect’s stomach in order to obtain evidence in 
contrast with the Fourth Amendment. See Rochin v. California, 342 U.S. 165 (1952). In the majority opinion, Jus-
tice Frankfurter refers to “force so brutal and so offensive to human dignity in securing evidence from a suspect 
as is revealed by this record.” Id. at 174. Again, the Court, voiced this time by Justice Brennan, affirmed that “[t]he 
overriding function of the Fourth Amendment is to protect personal privacy and dignity against unwarranted intru-
sion by the State,” Schmerber v. California, 384 U.S. 757, 767 (1966), and – referring to “searches involving intru-
sions beyond the body’s surface” – that “[t]he interests in human dignity and privacy which the Fourth Amendment 
protects forbid any such intrusions on the mere chance that desired evidence might be obtained,” id. at 769–70. 
Justice Brennan confirmed this view in the opinion for the Court in Winston v. Lee, 470 U.S. 753, 760 (1984) (cit-
ing Schmerber v. California, 384 U.S. at 767). The connection between the Fourth Amendment and dignity also 
appeared in some dissenting opinions. See Skinner v. Railway Labor Executives’ Association, 489 U.S. 602 
(1989) (Marshall, J., dissenting) (“Compelling a person to submit to the piercing of his skin by a hypodermic nee-
dle so that his blood may be extracted significantly intrudes on the ‘personal privacy and dignity against unwar-
ranted intrusion by the StatÈ against which the Fourth Amendment protects (quoting Schmerber v. California, 384 
U.S. at 767)); National Treasury Employees Union v. Von Raab, 489 U.S. 656, 680 (1989) (Scalia, J., dissenting) 
(“The Court agrees that this constitutes a search for purposes of the Fourth Amendment -- and I think it obvious 
that it is a type of search particularly destructive of privacy and offensive to personal dignity.”); id. at 681 (“In my 
view, the Customs Service rules are a kind of immolation of privacy and human dignity in symbolic opposition to 
drug use.”); id. at 687 (“Those who lose because of the lack of understanding that begot the present exercise in 
symbolism are not just the Customs Service employees, whose dignity is thus offended, but all of us – who suffer 
a coarsening of our national manners that ultimately give the Fourth Amendment its content. . . .”). See also 
Segura v. U.S., 468 U.S. 796, 839, note 31 (1984) (Stevens, J., dissenting) (“[T]he forefathers thought this was 
not too great a price to pay for that decent privacy of home, papers and effects which is indispensable to individ-
ual dignity and self-respect. They may have overvalued privacy, but I am not disposed to set their command at 
naught” (quoting Harris v. U.S., 331 U.S. 145, 198 (1947)). For a more detailed examination of these cases, see 
Goodman, supra note 61, at 767–72. Goodman concludes by saying that “[s]urveying these cases demonstrates 
that the Court should treat human dignity as a constant value, despite public opinion and an executive branch 
agenda advancing the competing state concern.” Id. at 772. 

154 See U.S. CONST. amend. V (“No person . . . shall be compelled in any criminal case to be a witness 
against himself. . .”). 

155 Both quotations are from the famous case Miranda v. Arizona, 384 U.S. 436, 460 (1966). In the same 
decision, Justice Warren, writing for the majority, noted that, if a suspect is questioned while in custody, the inter-
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However, I believe that the most important evidence for the U.S. Constitution’s con-
cern with the second dimension of human dignity is found in the Equal Protection Clause of 
the Fourteenth Amendment.156 As the enactment of a principle of formal equality that is remi-
niscent of the foundational statement that “All men are created equal,”157 this disposition ex-
plicitly acknowledges the intrinsic worth of every human being, regardless of race, gender, 
sexual orientation, political or religious affiliation, etc., and it prevents the government from 
subjecting persons to disparaging treatment based on an invidious classification.158 Impor-
tantly, this provision does not compel the legislature to ignore the differences among people 
and does not forbid lawmakers from drawing distinctions with respect to situations that are 
objectively different; however, when these distinctions are grounded on mere prejudice, 
when they are nothing but capricious discrimination, or when the legislative measures that 
provide for them fall short of justification, then such laws are clearly unconstitutional. These 
measures are deeply undignifying to the individuals targeted by them. 

Subjecting someone to poor treatment because he is possessed of certain qualities 
we just happen to dislike is tantamount to considering them inferior to us – not worthy of the 
same consideration we feel entitled to – which appears particularly evident in race discrimi-
nation cases.159 The most famous verdict regarding racial segregation, Brown v. Board of 
                                                                                                                                                      

rogation environment is apt to “subjugate the individual to the will of his examiner” and is, therefore, “equally de-
structive of human dignity” than physical intimidation. Id. at 457. Dignity was also mentioned by some dissenting 
Justices in subsequent cases. See Doe v. U.S., 487 U.S. 201 (1988) (Stevens, J., dissenting). The Court held 
that the privilege against self-incrimination exists “only when the person is guaranteed the right ‘to remain silent 
unless he chooses to speak in the unfettered exercise of his own will,’ “ id. at 219 n. 1 (quoting Miranda v. Ari-
zona, 384 U.S. at 460 and in turn Malloy v. Hogan, 378 U.S. 1) and that “[t]he deviation from this principle can 
only lead to mischievous abuse of the dignity the Fifth Amendment commands the Government afford its citi-
zens,” id. See also United States v. Balysis, 524 U.S. 666, 713 (1998) (Breyer, J., dissenting) (“This Court has 
often found, for example, that the privilege recognizes the unseemliness, the insult to human dignity, created 
when a person must convict himself out of his own mouth. . . . The privilege can reflect this value, and help pro-
tection against this indignity, even if other considerations produce only partial protection – protection that can be 
overcome by other needs.”). Again, for a more detailed analysis of these cases, see Goodman, supra note 61, at 
765–67.  

156 See U.S. CONST. amend. IV (“No State shall . . . deny to any person within its jurisdiction the equal 
protection of the laws.”). With regard to my statement about the strong link between the Equal Protection Clause 
and the relational dimension of dignity, recall, e.g., Justice Ginsburg’s remarks at City University of New York 
School of Law on March 11, 2004: “But there is, I think, an underlying principle in all of the Court’s equal protec-
tion jurisprudence. It has been developed over the years. It certainly wasn’t there full bloom at the beginning. It is 
the idea of essential human dignity, that we are all people entitled to respect from our Government as persons of 
full human stature, and must not be treated as lesser creatures. The idea of respect for the dignity of each human 
is, I think, essentially what the Equal Protection Clause is about.” Ruth B. Ginsburg, Remarks of Ruth Bader 
Ginsburg – March 11, 2004 – CUNY School of Law, 7 N.Y. CITY L. REV. 221, 238–39 (2004) (emphasis added). 

157 The phrase comes obviously from the American Declaration of Independence: “We hold these truths 
to be self-evident, that all men are created equal. . . .” 

158 See, e.g., Parent, supra note 114, at 67–69. 
159 See Parent, supra note 114, at 58–60; Goodman, supra note 61, at 762–65. Parent points out: 
 
I am suggesting that in these segregation cases members of our highest court displayed a genuine con-

cern for the value of human dignity. They may not have articulated their opinions in the language of dignity, but 
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Education of Topeka,160 did not employ the word “dignity” but emphasized the degrading ef-
fect that the separate but equal policy had had on African-American children, by emphasizing 
that “[t]o separate them from others of similar age and qualifications solely because of their 
race generates a feeling of inferiority as to their status in the community that may affect their 
hearts and minds in a way unlikely ever to be undone.”161 Subsequent cases such as Heart 
of Atlanta Motel, Inc. v. U.S.162 and Rice v. Cayetano163 were decided on grounds other than 
the Equal Protection Clause164 but expressly confirmed the violation of human dignity that 
results from racial discrimination and that is embedded in that disposition.165 The same might 
be said for gender discrimination cases,166 among which human dignity, as part of the re-

                                                                                                                                                      

their expressed outrage at the insidious government-sponsored disparagement of blacks is most clearly and per-
suasively formulated by direct appeal to this powerful concept.” Parent, supra note 141, at 59. 

 
160 347 U.S. 483 (1954). 
161 Id. at 494. 
162 379 U.S. 241 (1964).  
163 528 U.S. 495 (2000). 
164 The Heart of Atlanta Motel case concerned a claim of violation of Art. I, § 8, cl. 3 of the Constitution, 

and of the Fifth and Thirteenth Amendment, by a motel owner who filed suit against the Civil Rights Act of 1964 
which prohibited racial discrimination in access to public accommodation. Rice v. Cayetano concerned instead a 
claim of violation of the Fifteenth Amendment by the legislation of the State of Hawaii which restricted the voting 
rights for a certain body (the Office of Hawaiian Affairs) to people of Native Hawaiian descent. 

165 In the opinion for the Court delivered in Heart of Atlanta Motel, Justice Clark studied the legislative 
history of the Civil Rights Act and, quoting the Senate Commerce Committee, noted that “ the fundamental object 
of Title II [the Title which contained the dispositions against racial discrimination in access to public accommoda-
tion] was to vindicate ‘the deprivation of personal dignity that surely accompanies denials of equal access to pub-
lic establishments.’” Heart of Atlanta Motel, 379 U.S. at 250. In his concurrence, Justice Goldberg, again quoting 
from the Senate Commerce Committee, stated:  

 
The primary purpose of . . . [the Civil Rights Act], then, is to solve this problem, the deprivation of per-

sonal dignity that surely accompanies denials of equal access to public establishments. Discrimination is not sim-
ply dollars and cents, hamburgers and movies; it is the humiliation, frustration, and embarrassment that a person 
must surely feel when he is told that he is unacceptable as a member of the public because of his race or color. It 
is equally the inability to explain to a child that, regardless of education, civility, courtesy, and morality, he will be 
denied the right to enjoy equal treatment even though he be a citizen of the United States and may well be called 
upon to lay down his life to assure this Nation continues. Id. at 292–93 (Goldberg, J., concurring). 

 
In Rice v. Cayetano, the Court, voiced by Justice Kennedy, most significantly affirmed that 
 
One of the principal reasons race is treated as a forbidden classification is that it demeans the dignity 

and worth of a person to be judged by ancestry instead of by his or her own merit and essential qualities. An in-
quiry into ancestral lines is not consistent with respect based on the unique personality each of us possesses, a 
respect the Constitution itself secures in its concern for persons and citizens. Rice v. Cayetano, 528 U.S. at 517. 

 
Rice v. Cayetano was later quoted by Chief Justice Roberts in the opinion delivered for the Court in Par-

ents Involved in Community Schools v. Seattle School Dist. No. 1-05-908, 528 U.S. 495, 517 (2000). 
166 See Roberts v. U.S. Jaycees, 468 U.S. 609, 625 (1984), where it is held that  
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spect of “equal dignity,” appears most recently and very importantly in the recent U.S. Su-
preme Court decision in re Obergefell v. Hodges.167 The decision, authored by Justice Ken-
nedy, clearly states that classifications based on sexual orientation regarding the institution 
of marriage deny equal dignity to certain people,168 and stresses that homosexual persons 
have the right under the Constitution to enter into a lawful marriage that is recognized in all 
the states.169 

In all the investigated hypotheses, the Constitution clearly protects that relational di-
mension of human dignity we have previously examined. 

What about dignity-autonomy? Is the capacity to choose, to be the shaper of onÈs 
own life – a value endorsed by the U.S. Constitution – similar to the “right of everyone not to 
be devalued as a human being or treated in a degrading or humiliating manner”?170 I think 
the answer to that question is also positive, although the signs might be less obvious in this 
regard and might merit more careful scrutiny. 

Certain constitutional dispositions clearly presuppose a concern for a dimension of 
personal autonomy and shelter it from governmental intrusions. The most obvious example 
of this concern is probably the First Amendment’s protection of freedom of speech, which 

                                                                                                                                                      

discrimination based on archaic and overbroad assumptions about the relative needs and capacities of 
the sexes forces individuals to labor under stereotypical notions that often bear no relationship to their actual abili-
ties. It thereby both deprives persons of their individual dignity and denies society the benefits of wide participa-
tion in political, economic, and cultural life. 

 
See also J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 142 (1994) 
 
Striking individual jurors on the assumption that they hold particular views simply because of their gender 

. . . denigrates the dignity of the excluded juror, and, for a woman, reinvokes a history of exclusion from political 
participation. 

 
In his concurrence, Justice Kennedy noted that the exclusion of an individual from jury service because 

of her gender amounts to an injury and that “[t]he injury is to personal dignity and to the individual’s right to par-
ticipate in the political process.” Id. at 153 (Kennedy, J., concurring). See also Tuan Anh Nguyen v. INS, 533 U.S. 
53, 83 (2001) (O’Connor, J., dissenting) (quoting J.E.B. v. Alabama, 511 U.S. at 153 (Kennedy, J., dissenting) 
and stressing the potential “ ‘injury . . . to personal dignity’ that inheres in or accompanies so many sex-based 
classifications.”).  

167 576 U.S. ___ (2015). 
168 Id. at 21 (majority opinion). 
169 Id. at 28 (majority opinion):  
 
No union is more profound than marriage, for it embodies the highest ideals of love, fidelity, devotion, 

sacrifice, and family. In forming a marital union, two people become something greater than once they were. As 
some of the petitioners in these cases demonstrate, marriage embodies a love that may endure even past death. 
It would misunderstand these men and women to say they disrespect the idea of marriage. Their plea is that they 
disrespect it, respect it so deeply that they seek to find its fulfillment for themselves. Their hope is not to be con-
demned to live in loneliness, excluded from one of civilization’s oldest institutions. They ask for equal dignity in 
the eyes of the law. The Constitution grants them that right. 

170 Chaskalson, supra note 61. Recall, however, my clarification about the fact that I am not sponsoring a 
“right” to dignity in the strict sense. 
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has become a cornerstone of the American concept of a democratic society.171 Undoubtedly, 
freedom of expression plays a pivotal role in guaranteeing self-determination.172 

As has been noted, “[b]y forming and expressing her own thoughts, beliefs, values, 
and emotions, a person realizes her nature as a human being and defines her particular i-
dentity as an individual.”173 Curtailing someonÈs right to express himself drastically reduces 
his capacity to determine what type of person he wants to be and to make it evident to his 
neighbors. Such curtailment is thus an affront to his dignity.174 Moreover, another essential 
feature of a democratic society is that people are free to direct themselves between compet-
ing conceptions of good, between diverse ideas, philosophies, schools of thought, etc. In 
other words, it is a society’s commitment to ensure that its citizens are free to engage in their 
own search for truth.175 To implement this commitment, different and often contrasting voices 
must be allowed to speak to the ears and minds of the people: Every time a voice is silenced, 
the capacity of each individual to autonomously shape his convictions is diminished – and his 
dignity with it.176 The Court famously emphasized these tenets in Cohen v. California,177 in 
which Justice Harlan, writing for the majority, stressed the importance of freedom of expres-

                                                 

171 See U.S. CONST. amend. I (“Congress shall make no law . . . abridging the freedom of speech, or of 
the press. . . .”). About the link between the First Amendment’s protection of freedom of speech and human dig-
nity, see Jeremy Miller, Dignity as a New Framework, Replacing the Right to Privacy, 30 T. JEFFERSON L. REV. 1, 
26–34 (2007); HEYMAN, supra note 107, at 51–54. 

172 See, e.g., David A.J. Richards, Free Speech and Obscenity Law: Toward a Moral Theory of the First 
Amendment, 123 U. PA. L. REV. 45, 62 (1974) (“The value of free expression, in this view, rests on his deep rela-
tion to self-respect arising from autonomous self-determination without which the life of the spirit is meager and 
slavish.”). 

173 HEYMAN, supra note 107, at 52. Stressing the ties between freedom of expression and “self-
realization,” “self-development” and “self-fulfillment,” the author concludes that “[t]o be free in a full sense, a per-
son must possess internal as well as external freedom. It follows that unwarranted censorship is wrongful not 
merely because of the restrictions it imposes on outward liberty, but also in a deeper way, because it obstructs 
the individual’s freedom to autonomously develop and express his personality.” Id. at 52–53. 

174 See, e.g., Procunier v. Martinez, 416 U.S. 396, 427 (Marshall, J., concurring) (“The First Amendment 
serves not only the needs of the polity, but also those of the human spirit – a spirit that demands self-expression. 
Such expression is an integral part of the development of ideas and a sense of identity. To suppress expression 
is to reject the basic human desire for recognition and affront the individual’s worth and dignity.” (emphasis 
added) (citing Thomas I. Emerson, Toward a General Theory of the First Amendment, 72 YALE L.J. 877, 879–80 
(1963))). Recall also John Milton’s words in his Areopagitica (partly quoted by Justice Marshall): “[S]o far to dis-
trust the judgment and the honesty of one who hath but a common repute in learning, and never yet offended, as 
not to count him fit to print his mind without a tutor and examiner, lest he should drop a schism, or something of 
corruption, is the greatest displeasure and indignity to a free and knowing spirit that can be put upon him.” JOHN 

MILTON, AREOPAGITICA, available at http://www.gutenberg.org/files/608/608-h/608-h.htm (last visited August 4, 
2015) (emphasis added). 

175 See HEYMAN, supra note 107, at 53, 64–68. 
176 See, e.g., DWORKIN, supra note 59, at 200 (“Government insults its citizens, and denies their moral 

responsibility, when it decrees that they cannot be trusted to hear opinions that might persuade them to danger-
ous or offensive convictions. We retain our dignity, as individuals, only by insisting that no one – no official and no 
majority – has the right to withhold an opinion from us on the ground that we are not fit to consider it.” (emphasis 
added)). 

177 403 U.S. 15 (1971). 
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sion (and of the personal choice that it consists of) for the dignity of the individual and for so-
ciety as well: 

The constitutional right of free expression is powerful medicine in a society as diverse and populous as 
ours. It is designed and intended to remove governmental restraints from the arena of public discussion, 
putting the decision as to what views shall be voiced largely into the hands of each of us, in the hope that 
use of such freedom will ultimately produce a more capable citizenry and more perfect polity and in the 
belief that no other approach would comport with the premise of individual dignity and choice upon which 
our political system rests.178 

In my opinion, the ties between human dignity – as embodied in its aspect of personal 
autonomy – and freedom of speech are clear. I would argue that, for the same rationale, au-
tonomy also befits the Free Exercise and Establishment Clause of the First Amendment.179 
Of course, this clause is fundamental with respect to safeguarding self-determination in mat-
ters as fundamental to the shaping of onÈs person as the decision of what (if any) religious 
creed he wants to embrace. 

Another disposition that has been linked to this value is the Sixth Amendment, which 
provides the right to assistance of counsel – which the Court has held to include the choice 
of representation – in a criminal trial.180 The Supreme Court has declared the importance of 
personal choice in determining how and by whom the individual will be represented in a 
criminal trial, which is apparent in Faretta v. California, where the Court repeatedly stressed 
that freedom of choice was protected by the Constitution.181 In McKaskle v. Wiggins,182 the 
Court held that “[t]he defendant’ s appearance in the status of one conducting his own de-
fense is important in a criminal trial since the right to appear pro se exists to affirm the ac-
cused’s individual dignity and autonomy.” Another strong argument advocating for personal 

                                                 

178 Id. at 24 (emphasis added). See also Justice Brennan’s words in his dissent in Dun & Bradstreet, Inc. 
v. Greenmoss Builders, 472 U.S. 749, 787 (1985) (Brennan, J., dissenting) (“The breadth of [First Amendment’s] 
protection evinces recognition that freedom of expression is not only essential to check tyranny and foster self-
government but also intrinsic to individual liberty and dignity and instrumental in society’s search for truth.”). 

179 See U.S. CONST. amend. I (“ Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof. . . .”). 

180 “In all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel 
for his defence.” U.S. CONST. amend. VI. The Supreme Court interpreted this disposition as providing a right to 
self-representation in a criminal trial, unless the defendant is deemed incapable of performing such a choice. See 
Faretta v. California, 422 U.S. 806 (1975); Indiana v. Edwards, 554 U.S. 164 (2008). On this issue, see Three 
Concepts of Dignity, supra note 61, at 208–210. 

181 Faretta v. California, 422 U.S. at 815 (“When the administration of the criminal law . . . is hedged 
about, as it is, by the Constitutional safeguards for the protection of an accused, to deny him in the exercise of his 
free choice the right to dispense with some of these safeguards . . . is to imprison a man in his privileges, and call 
it the Constitution” (quoting Adams v. U.S. ex rel McCann, 317 U.S. 269, 279–80 (1942))). See also id. at 833–34 
(“The value of state-appointed counsel was not unappreciated by the Founders, [n. 44] yet the notion of compul-
sory counsel was utterly foreign to them. And whatever else may be said of those who wrote the Bill of Rights, 
surely there can be no doubt that they understood the inestimable worth of free choice.”). 

182 McKaskle v. Wiggins, 465 U.S. 168, 178 (1984). 
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autonomy in this context came from none other than Justice Scalia in his dissent in Indiana v. 
Edwards: 

While there is little doubt that preserving individual ‘dignity’ (to which the Court refers), ante, at 11, is pa-
ramount among those purposes, there is equally little doubt that the loss of “dignity” the right is designed 
to prevent is not the defendant’s making a fool of himself by presenting an amateurish or even incoher-
ent defense. Rather, the dignity at issue is the supreme human dignity of being master of onÈs fate ra-
ther than a ward of the State – the dignity of individual choice. . . . In sum, if the Court is to honor the par-
ticular conception of “dignity” that underlies the self-representation right, it should respect the autonomy 
of the individual by honoring his choices knowingly and voluntarily made.183 

However, the constitutional disposition most significantly linked to personal autonomy 
by U.S. Supreme Court jurisprudence is undoubtedly the Due Process Clause of the Four-
teenth Amendment.184 The issue is delicate because it involves the ongoing debate regarding 
the legitimacy of a substantive reading of the Due Process Clause. 

Indeed, human dignity would probably receive weak support under a strictly literal in-
terpretation of the Due Process Clause. If the only due process provided by the Constitution 
were “procedural due process,” self-determination might be easily constrained by a law en-
acted in accordance with all required procedures. The Court, however, adopted a different 
perspective, and it is now well established, at least in the jurisprudence, that the Due Proc-
ess Clause allows the Court to scrutinize the content of a (validly enacted) law185 and that the 
same disposition protects the right to make certain choices pertaining to the most intimate 
aspects of an individual’s life. An important series of cases stands for this proposition.186 

                                                 

183 Indiana v. Edwards, 554 U.S. at 186–87 (Scalia, J., dissenting) (emphasis added). 
184 See U.S. CONST. amend. V (“nor shall any person . . . be deprived of life, liberty, or property, without 

due process of law . . .”); U.S. CONST. amend. XIV, § 1 (“nor shall any State deprive any person of life, liberty, or 
property, without due process of law . . .”). 

185 See, e.g., Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 846–47 (1992) 
(“Although a literal reading of the Clause might suggest that it governs only the procedures by which a State may 
deprive persons of liberty, for at least 105 years, since Mugler v. Kansas, 123 U. S. 623, 660–61 (1887), the 
Clause has been understood to contain a substantive component as well, one ‘barring certain government actions 
regardless of the fairness of the procedures used to implement them.’ “ (citing Daniels v. Williams, 474 U. S. 327, 
331 (1986))). The Court in Casey also cited Justice Brandeis in Whitney v. California, See Whitney v. California, 
274 U. S. 357, 373 (1927) (Brandeis, J., concurring) (“As Justice Brandeis (joined by Justice Holmes) observed, 
‘[d]espite arguments to the contrary which had seemed to me persuasive, it is settled that the due process clause 
of the Fourteenth Amendment applies to matters of substantive law as well as to matters of procedure. Thus all 
fundamental rights comprised within the term liberty are protected by the Federal Constitution from invasion by 
the States.’ “) 

186 In particular, we can recall the following cases: Griswold v. Connecticut, 381 U.S. 479 (1965); Loving 
v. Virginia, 388 U.S. 1 (1966); Stanley v. Georgia, 394 U.S. 557 (1968); Eisenstadt v. Baird, 405 U.S. 438 (1972); 
Roe v. Wade, 410 U.S. 113 (1973), partly overruled by Planned Parenthood of Southeastern Pennsylvania v. 
Casey, 505 U.S. 833 (1992); Carey v. Population Services International, 431 U.S. 678 (1976); Thornburgh v. 
American College of Obstetricians and Gynecologists, 476 U.S. 747 (1985); Planned Parenthood of Southeastern 
Pennsylvania v. Casey, 505 U.S. 833 (1992); Lawrence v. Texas, 539 U.S. 558 (2003). See also Paul v. Davis, 
424 U.S. 693, 713 (1976); Whalen v. Roe, 429 U.S., 589 (1977); Justice Blackmun’s dissent in Bowers v. Hard-
wick, 478 U.S. 186, 199 (1986) (Blackmun, J., dissenting), and Justice Stevens’ shorter but equally incisive dis-
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From Griswold on, this “interest in independence in making certain types of important deci-
sions”187 has been constantly reaffirmed by the Court – although with occasional vacillations 
and some setbacks, the most relevant of which are probably the (now overruled) Bowers v. 
Hardwick decision188 and Washington v. Glucksberg.189 The arguments employed by the Jus-
tices in these cases varied: The Court sometimes ‘discovered’ a fundamental right – and 
sometimes it did not – at other times, it reasoned regarding “privacy,” and sometimes it used 
other expressions. The value that underlies these decisions, however, is clear: What seems 
to bind these decisions together – perhaps even more efficaciously than the concept of “pri-
vacy” itself190 – is the willingness to safeguard personal autonomy, the freedom of choice that 
is central to the system of rights and liberties protected by the Constitution. It is concern for 
this dimension of human dignity that makes this type of jurisprudence a “rational contin-
uum,”191 like the liberty it protects – and not a series of isolated and often apparently contra-
dictory decisions.192 

Justice Stevens noted the same in his dissent in Bowers, when he noted that the 
Court has, in its jurisprudence, “emphasized the individual interest in privacy, but its deci-
sions have actually been animated by an even more fundamental concern.”193 Quoting an 
opinion he delivered as a judge on the Seventh Circuit Court of Appeals, he acknowledged 
that this “fundamental concern” was the “respect for the dignity of individual choice in matters 
of conscience,” and the “right to make certain unusually important decisions that will affect 
his own, or his family’s, destiny.”194 

                                                                                                                                                      

sent in the same case, id. at 214 (Stevens, J., dissenting). I’ve purportedly excluded from the list the cases re-
garding child-rearing and education, e.g., Meyer v. Nebraska, 262 U.S. 390, 399 (1923); Pierce v. Society of Sis-
ters, 268 U.S. 510 (1925), usually cited whenever the Court reminds the scope of the liberty granted by the Four-
teenth Amendment, see, e.g., Carey v. Population Services International, 431 U.S. at 678, as they involve a deci-
sion about another person’s life (i.e., the child’s life) and not the life of the individual himself. 

187 Whalen v. Roe, 429 U.S. at 599–600.  
188 478 U.S. 186 (1986). 
189 Washington v. Glucksberg, 521 U.S. 702 (1997). 
190 The idea that human dignity might replace the concept of privacy in the jurisprudence of the Supreme 

Court is put forward by Miller; Miller, supra note 171. See also Erin Daly, The New Liberty, 11 WIDENER L. REV. 
221, 233–34 (2004–2005). 

191 I am quoting Justice Harlan’s words in his dissent in Poe v. Ullman, 367 U.S. 497, 593 (1961) (“[T]he 
full scope of the liberty guaranteed by the Due Process Clause cannot be found in or limited by the precise terms 
of the specific guarantees elsewhere provided in the Constitution. This ‘liberty’ is not a series of isolated points 
pricked out in terms of the taking of property; the freedom of speech, press, and religion; the right to keep and 
bear arms; the freedom from unreasonable searches and seizures; and so on. It is a rational continuum which, 
broadly speaking, includes a freedom from all substantial arbitrary impositions and purposeless restraints.”). PoÈs 
quotation about the “rational continuum,” referred this time to the line of judgments protecting personal autonomy, 
appeared again in Casey, 505 U.S. at 858. 

192 See Joel Feinberg, Autonomy, Sovereignty, and Privacy, 58 NOTRE DAME L. REV. 445, 487 (1982–
1983) (stating that the Supreme Court’s decisions regarding privacy “take a zig-zag path, but they do exhibit a 
pattern,” which, according to the author, revolves around privacy as “autonomy-sovereignty” on oneself). 

193 Bowers, 478 U.S. at 217 (Stevens, J., dissenting). 
194 Id. (quoting Evelyn Fitzgerald et al. v. Porter Memorial Hospital et al., 523 F.2d 716, 719–29 (CA7 

1975)). 
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Even more importantly, some of the judgments in the series I have just cited ex-
pressly name dignity-autonomy as a value protected by the Fourteenth Amendment. 

For example, in Thornburgh v. American College of Obstetricians and Gynecologists, 
a case addressing the right of a woman to undergo an abortion. the majority asserted as fol-
lows: “Our cases long have recognized that the Constitution embodies a promise that a cer-
tain private sphere of individual liberty will be kept largely beyond the reach of government;” 

195 moreover, from this perspective, “[f]ew decisions are more personal and intimate, more 
properly private, or more basic to individual dignity and autonomy, than a woman’s decision – 
with the guidance of her physician and within the limits specified in Roe – whether to end her 
pregnancy. A woman’s right to make that choice freely is fundamental.”196 

The plurality opinion in Casey – another abortion case – followed the same pattern, 
adopting more emphatic language.197 After repeating that “[i]t is a promise of the Constitution 
that there is a realm of personal liberty which the government may not enter,”198 the Justices 
reaffirmed the constitutional protection of decisions regarding several aspects of an individ-
ual’s life: 

These matters, involving the most intimate and personal choices a person may make in a lifetime, choi-
ces central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth A-
mendment. At the heart of liberty is the right to define onÈs own concept of existence, of meaning, of the 
universe, and of the mystery of human life. Beliefs about these matters could not define the attributes of 
personhood were they formed under compulsion of the State.199 

Lawrence followed suit and further expanded the reasoning of Thornburgh and Ca-
sey. The decision is well-known: Expressly overruling Bowers v. Hardwick,200 the majority of 
the Court, in an opinion penned by Justice Kennedy, declared unconstitutional a Texas stat-

                                                 

195 Thornburgh v. American College of Obstetricians and Gynecologists, 476 U.S. at 772 (emphasis 
added). 

196 Id. 
197 In fact, the language adopted in Casey has been criticized by some because of its unusual expres-

sive tone, and for its appeal to poignant concepts like “concept of existence,” “mystery of human life,” “destiny,” 
and so on. Judge Robert Bork, for example, commenting the passage I quote in the next footnote, defined it “not 
an argument, but a Sixties oration,” Robert H. Bork, Introduction, in A COUNTRY I DO NOT RECOGNIZE: THE LEGAL 

ASSAULT ON AMERICAN VALUES xviii (Robert H. Bork ed., Hoover Institution Press 2005). 
198 Casey, 505 U.S. at 847. 
199 Id. at 851 (emphases added). See also id. at 857, 860–61 (reaffirming the principle of autonomy es-

tablished by Roe v. Wade). In addition, see Justice Stevens’ concurring opinion in the same case. Id. at 916 (Ste-
vens, J., concurring) (“The authority to make such traumatic and yet empowering decisions is an element of basic 
human dignity.”). 

200 478 U.S. 186 (1986). In Bowers, the Court upheld a statute of Georgia (Georgia Code Ann. § 16-6-2), 
which punished “sodomy” between consenting adults, regardless of the sex of the involved parties, defining the 
notion of “sodomy” as the conduct that a person carries “when he performs or submits to any sexual act involving 
the sex organs of one persons and the mouth or anus of another.” Id. The majority in Lawrence expressly over-
ruled this precedent by declaring that “Bowers was not correct when it was decided, and it is not correct today. It 
ought not to remain binding precedent. Bowers v. Hardwick should be and now is overruled.” Lawrence, 539 U.S. 
at 578. 
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ute that banned “deviant sexual intercourse with another individual of the same sex.”201 In the 
opinion delivered for the Court, Justice Kennedy reasoned extensively regarding “liberty,” 
“dignity” and “autonomy:” 

Liberty protects the person from unwarranted government intrusions into a dwelling or other private pla-
ces. In our tradition the State is not omnipresent in the home. And there are other spheres of our lives 
and existence, outside the home, where the State should not be a dominant presence. Freedom extends 
beyond spatial bounds. Liberty presumes an autonomy of self that includes freedom of thought, belief, 
expression, and certain intimate conduct. The instant case involves liberty of the person both in its spa-
tial and more transcendent dimensions.202 

According to Justice Kennedy, homosexual persons are entitled to enter into relation-
ships with same-sex partners (and consequently engage in sexual activities) “in the confines 
of their homes and their own private lives and still retain their dignity as free persons.”203 Re-
calling the Supreme Court’s jurisprudence on privacy, Kennedy reiterates that “our laws and 
tradition afford constitutional protection to personal decisions relating to marriage, procrea-
tion, contraception, family relationships, child rearing, and education,”204 quoting Casey and 
its defense of “intimate and personal choices” as a central feature of “personal dignity and 
autonomy.”205 

Later in the decision, Justice Kennedy holds as follows: “Persons in a homosexual re-
lationship may seek autonomy for these purposes, just as heterosexual persons do.”206 

The case does involve two adults who, with full and mutual consent from each other, engaged in sexual 
practices common to a homosexual lifestyle. The petitioners are entitled to respect for their private lives. 
The State cannot demean their existence or control their destiny by making their private sexual conduct 
a crime. Their right to liberty under the Due Process Clause gives them the full right to engage in their 
conduct without intervention of the government.207 

For these reasons, the majority concluded that the provision of the Texas Penal Code 
“furthers no legitimate state interest which can justify its intrusion into the personal and pri-
vate life of the individual”208 and is unconstitutional, as a result. 

                                                 

201 The statute in discourse is the Texas Penal Code Ann. § 21.06(a) (2003). The same law, at § 21.01 
(1), defines “deviate sexual intercourse” as “(A) any contact between any part of the genitals of one person and 
the mouth or anus of another person, or – (B) the penetration of the genitals or the anus of another person with 
an object.” 

202 Lawrence, 539 U.S. at 562 (emphasis added). 
203 Id. at 567. Justice Kennedy adds that “When sexuality finds overt expression in intimate conduct with 

another person, the conduct can be but one element in a personal bond that is more enduring. The liberty pro-
tected by the Constitution allows homosexual persons the liberty to make this choice” (italics added): It is relevant 
here the recurring emphasis on the choice – and therefore the autonomy – of the individual. 

204 Id. at 574 (quoting Casey, 505 U.S. at 851. See also Carey v. Population Servs. Int’l, 431 U.S. 678 
(1977)). 

205 Id. at 574 (quoting again Casey, 505 U.S. at 851). 
206 Id. 
207 Id. at 578 (italics added). 
208 Id. 
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Despite the multiple interpretations to which Lawrence gave rise – and to which I will 
refer momentarily – I believe that the emphasis on dignity-personal autonomy as a value 
embedded in the Constitution appears quite clearly from Justice Kennedy’s language and is 
coherent with the tenets emerging from the stream of relevant decisions preceding this case. 
Rather than a true revolution, Lawrence is instead simply part of a robust series of judicial 
acknowledgements of the constitutional relevance of self-determination. 

More recently, dignity features prominently in another landmark case, U.S. v. Win-
dsor.209 In this important ruling, the Supreme Court struck down § 3 of the Defense Of Mar-
riage Act (D.O.M.A.),210 which amended Title I of the U.S. Code by excluding same-sex un-
ions from the federal definition of “marriage” and by excluding people in same-sex relation-
ships from the federal notion of “spouse.” The Court held that this provision deprived certain 
persons to equal liberty under the Fifth Amendment. 

The majority opinion, authored once again by Justice Kennedy, frequently referred to 
dignity.211 The opinion held that same-sex couples “might aspire to occupy the same status 
and dignity as that of a man and a woman in lawful marriage,”212 and that the New York law 
that allowed same-sex people to enter into a marriage “conferred upon them a dignity and 
status of immense import.”213 Justice Kennedy said that D.O.M.A. was invalid “for no legiti-
mate purpose overcomes the purpose and effect to disparage and injure those whom the 
State, by its marriage laws, sought to protect in personhood and dignity.”214 

Indeed, according to Justice Kennedy, the principal effect of D.O.M.A was to create 
inequality between heterosexual and same-sex marriages by denying the latter the same sta-
tus and protection that federal law granted the former. “The differentiation,” said Justice Ken-
nedy, “demeans the couple, whose moral and sexual choices the Constitution protects, and 
whose relationship the State has sought to dignify.”215 Once again, therefore, dignity goes 
hand-in-hand with the idea of personal autonomy, and protecting dignity means protecting 
the personal choices of individuals that affect and define their own lives.216 

                                                 

209 570 U.S. ___ (2013). 
210 110 Stat. 2419 (1996). 
211 Justice Kennedy employs the term “dignity,” or its derivatives, twelve times in the majority opinion 

(Windsor, 570 U.S. at 17, 18, 19, 20, 21, 22, 23, 25, and 26 ( majority opinion)), greatly stressing the concept. 
Sometimes “dignity” is referred to the person (see, e.g., id. at 22 (majority opinion)), while sometimes it is referred 
to the marriage bond itself (see, e.g., id. at 20 (majority opinion)). 

212 Id. at 13 (majority opinion) (italics added). 
213 Id. at 18 (majority opinion) (italics added). See also id. at 19–20 (majority opinion): referring to the 

personal bond between two persons that the Court had already deemed worthy of protection in Lawrence (see 
Lawrence, 539 U.S. at 567), Justice Kennedy makes clear that “by its recognition of the validity of same-sex mar-
riages performed in other jurisdictions and then by authorizing same-sex unions and same-sex marriages, New 
York sought to give further protection and dignity to that bond.” Windsor, 570 U.S. at 19–20. 

214 Windsor, 570 U.S. at 25–26 (majority opinion) (italics added). 
215 Id. at 23 (majority opinion) (italics added). Justice Kennedy here refers to Lawrence. 
216 See id. at 14 (majority opinion) (“[S]ome States concluded that same-sex marriage ought to be given 

recognition and validity in the law for those same-sex couple who wish to define themselves by their commitment 
to each other.” (italics added)). 
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Finally, the strong link between personal autonomy and dignity is acknowledged in 
Obergefell v. Hodges, which references the Supreme Court’s rulings in several cases (includ-
ing Griswold v. Connecticut, Loving v. Virginia and Lawrence v. Texas) and reiterates that 
the Fourteenth Amendment protects “certain personal choices central to individual dignity 
and autonomy, including intimate choices that define personal identity and beliefs.”217 In O-
bergefell, the Court further holds that “[t]here is dignity in the bond between two men or two 
women who seek to marry and in their autonomy to make such profound choices.”218 There-
fore, it is again clarified that these intimate choices are part of the value of dignity that is pro-
tected by the U.S. Constitution and particularly under the Fourteenth Amendment. 

In conclusion, it is my opinion that the constitutional dispositions I have addressed 
and the statements from the Supreme Court that I have quoted provide sufficient support for 
my thesis that human dignity is value that underpins the U.S. Constitution. For this reason, 
the concept of human dignity can be used by scholars and the courts in construing relevant 
legal concepts. The next step in my inquiry is to assess whether this conclusion is useful in 
the quest for the definition of the “public morality” clause. This is the task I set out to perform 
in the third part of the present article. 

Part III 

1. Lawrence and the Interpretation of the “Public Morality” Clause 

The tenets we have elucidated up to this point allow us to address the real issue of 
the present paper: The notion of “public morality” as a legitimate State interest that can justify 
the limitation of individual rights. I will now attempt to show that we can answer this problem 
by considering human dignity as an underlying value of the U.S. Constitution. First, the first 
dimension of dignity, i.e., personal autonomy, might explain what “public morality” cannot be: 
How this clause cannot be interpreted if we do not want its meaning to conflict with the val-
ues protected by the Constitution. Second, the “relational claim” of dignity enables us to de-
vise real content for the “public morality” clause and to understand which behaviors the legis-
lature can legitimately forbid by appealing to the protection of this interest. In both cases, 
there are parallels with the jurisprudence of the Italian Constitutional Court, and its sugges-
tions are relevant to the U.S. context. 

We begin with the negative definition of “public morality,” and I show that Lawrence v. 
Texas confirms the thesis I hinted at earlier. 

                                                 

217 Obergefell, 576 U.S. at 10 (majority opinion). Justice Kennedy here mentions the Supreme Court de-
cisions in Eisenstadt v. Baird and Griswold v. Connecticut. 

218 Obergefell, 576 U.S. at 13 (majority opinion). 
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Lawrence spawned substantial commentary and a multitude of conflicting interpreta-
tions;219 moreover, it was roundly criticized for its ambiguous language and undeveloped line 
of reasoning. In general, there are indeed several questions raised by these decisions, and 
constitutional doctrine experts tried to address many of them. The most relevant questions 
raised included the following: Is the majority minting a new fundamental right, as it did in Gri-
swold v. Connecticut and in Roe v. Wade? If so, it should presumably imply the use of the 
strict scrutiny standard of review established since footnote four of Carolene Products.220 But 
what is this fundamental right? Is it the “fundamental right to engage in sodomy” so drily mo-
cked by Justice White in Bowers?221 Or, is it another, unspecified right to liberty of the self 
(the “fundamental right that dares not speak its name,” in the words of professor Tribe)?222 
Or, if we are not involved with a fundamental right and strict scrutiny is not to be employed, is 

                                                 

219 See, e.g., Randy E. Barnett, Justice Kennedy’s Libertarian Revolution: Lawrence v. Texas, Boston 
Univ. School of Law Working Paper 03-13 (2003), available at 
http://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?article=1854&context=facpub (last visited August 4, 
2015); Cass R. Sunstein, What Did Lawrence Hold? Of Autonomy, Desuetude, Sexuality, and Marriage, 2003 
SUP. CT. REV. 27 (2003) [hereinafter What Did Lawrence Hold?]; Cass R. Sunstein, Liberty After Lawrence, 65 
Ohio St. L.J. 1059 (2004) [hereinafter Liberty After Lawrence]; William N. Eskridge, Jr., LawrencÈs Jurisprudence 
of Tolerance: Judicial Review to Lower the Stakes of Identity Politics, 88 MINN. L. REV. 1021 (2004); Suzanne 
Goldberg, Morals-Based Justification for Lawmaking: Before and After Lawrence v. Texas, 88 MINN. L. REV. 1233 
(2003–2004); Robert C. Post, Foreword to the Supreme Court 2002 Term. Fashioning the Legal Constitution: 
Culture, Courts, and Law, 117 HARV. L. REV. 4 (2003–2004); Lino A. Graglia, Lawrence v. Texas: Our Philoso-
pher-Kings Adopt Libertarianism as Our Official National Philosophy and Reject Traditional Morality as a Basis for 
Law, 65 OHIO ST. L.J. 1139 (2004); Keith Burgess-Jackson, Our Millian Constitution: The Supreme Court’s Repu-
diation of Immorality as a Ground of Criminal Punishment, 18 NOTRE DAME J.L. ETHICS & PUB. POL’Y 407 (2004); 
Dale Carpenter, Is Lawrence Libertarian?, 88 MINN. L. REV. 1140 (2004); Louis M. Seidman, Out of Bounds, 65 
OHIO ST. L.J. 1329 (2004); Laurence H. Tribe, Lawrence v. Texas: The “Fundamental Right” That Dare Not Speak 
Its Name, 117 HARV. L. REV. 1893 (2004); Arthur S. Leonard, Some Thoughts on Lawrence v. Texas, 11 WIDENER 

L. REV. 171 (2004–2005); Christopher R. Leslie, The Importance of Lawrence in the Context of the Supreme 
Court’s Historical Treatment of Gay Litigants, 11 WIDENER L. REV. 189 (2004–2005); Daly, supra note 190; David 
B. Cruz, Spinning Lawrence, or Lawrence v. Texas and the Promotion of Heterosexuality, 11 WIDENER L. REV. 249 
(2004–2005); John G. Culhane, “Lawrence-ium”: The Densest Known Substance?, 11 WIDENER L. REV. 259 
(2004–2005); Robert J. Lipkin, The Harm of Same-Sex Marriage: Real or Imagined?, 11 WIDENER L. REV. 277 
(2004–2005); Craig Willse & Dean Spade, Freedom in a Regulatory State: Lawrence, Marriage and Biopolitics, 11 
WIDENER L. REV. 309 (2004–2005); Donald L. Beschle, Lawrence Beyond Gay Rights: Taking the Rationality Re-
quirement for Justifying Criminal Statutes Seriously, 53 DRAKE L. REV. 231 (2005); Paul M. Secunda, LawrencÈs 
Quintessential Millian Moment and Its Impact on the Doctrine of Unconstitutional Conditions, 50 VILL. L. REV. 117 
(2005); Lisa K. Parshall, Redefining Due Process Analysis: Anthony M. Kennedy and the Concept of Emerging 
Rights, 69 ALB. L. REV. 237 (2005–2006); Kalscheur, supra note 89, at 30–48; Mitchell F. Park, Defining OnÈs 
Own Concept of Existence and the Meaning of the Universe: The Presumption of Liberty in Lawrence v. Texas, 
2006 BYU L. REV. 837 (2006); Vincent Stark, Public Morality as a Police Power After Lawrence v. Texas and 
Gonzales v. Carhart, 10 GEO. J. GENDER & L. 165 (2009); John L. Hill, The Constitutional Status of Morals Legisla-
tion, 98 KY. L.J. 1 58–166 (2009–2010).  

220 U.S. v. Carolene Products Co., 304 U.S. 144, 152, n. 4 (1938). 
221 See Bowers v. Hardwick, 478 U.S. 186, 194 (1985) (“Against this background, to claim that a right to 

engage in such conduct [i.e., homosexual sexual conduct] is ‘deeply rooted in this Nation’s history and tradition’ 
or ‘implicit in the concept of ordered liberty’ is, at best, facetious.”). 

222 See, e.g., Tribe, supra note 219; see also Carpenter, supra note 219. 
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the Court introducing a new standard of review that might be akin to the heightened (or in-
termediate) review employed in Equal Protection cases?223 Or, is the Court subjecting the 
Texas statute to simple rational basis review, which concerns rights not considered funda-
mental (so-called “liberty interests”)?224 In this case, is the Court hinting that “public morality” 
no longer should be considered a legitimate interest of the State? 

I share the skepticism expressed by some regarding the possibility that the Court is 
introducing a new form of substantive Due Process review.225 The idea might sound appeal-
ing, particularly if we consider the difficulties that arise from the blunt alternatives between 
simple rational basis review and strict scrutiny with regard to Due Process cases. A “more 
nuanced structure of due process”226 involving an intermediate tier of review might provide 
shelter for rights not “deeply rooted in this Nation’s history and tradition”227 but whose 
“emerging awareness”228 makes them suitable for a more searching form of scrutiny than 
minimal rational basis scrutiny. Nonetheless, it has been noted that “[i]f, in fact, Lawrence 
creates a new procedure, then it is left unclear what that procedure is, what steps should be 
followed in carrying it out, from where it gains legitimacy.”229 I agree with this opinion. The 
obscure language of Lawrence leaves scholars and practitioners alike completely in the dark 
regarding the parameters of this new tier of review. Even admitting that the “emerging aware-
ness” is a sufficient criterion with which to evaluate a right entitled to heightened scrutiny, 
how are we to balance it against countervailing State interests? The decision does not spec-
ify what requirements these interests a balancing test must account for to prevail against in-
dividual liberty (whereas we are aware of the requirements they must meet to prevail against 
a fundamental right in the strict scrutiny model or over a simple “liberty interest” in rational 
basis review). Instead, the Court simply stated that the Texas statute “furthers no legitimate 
State interest which can justify its intrusion into the personal and private life of the individ-
ual,”230 which may tell us something about the State interest at stake but hardly provides us 
with reliable criteria with which to comprehend this (supposedly) brand new procedure. 

I also do not believe that the majority in Lawrence created or discovered a new fun-
damental right.231 I agree with those who hold that, if it had, the Court would have been clea-

                                                 

223 See, e.g., Secunda, supra note 219, at 128–38; Parshall, supra note 219, at 285–87. 
224 See, e.g., Lawrence, 539 U.S. at 594 (Scalia, J., dissenting); Stark, supra note 219, at 195. 
225 See Stark, supra note 219, at 196. 
226 Parshall, supra note 219, at 286. 
227 See, e.g., Moore v. East Cleveland, 431 U.S. 494, 503 (1977); Washington v. Glucksberg, 521 U.S. 

702, 720–21 (1997). 
228 The expression comes from Lawrence, where Justice Kennedy speaks of an “emerging awareness 

that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters 
pertaining to sex.” Lawrence, 539 U.S. at 572. 

229 Stark, supra note 219, at 196. 
230 Lawrence, 539 U.S. at 578. 
231 See Barnett, supra note 219, at 35; Park, supra note 197, at 862, 869; Stark, supra note 219, at 195; 

Burgess-Jackson, supra note 219, at 414. Contra Carpenter, supra note 219, at 1155–56; Tribe, supra note 219, 
at 1916–17. 
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rer and would have adopted more explicit language to highlight its holdings.232 It has been 
previously noted that the Court has not been shy in the past about announcing new funda-
mental rights and that the Court typically specified the content of an entitlement that was be-
ing granted protection.233 Instead, in Lawrence, the Court never refers to a “fundamental 
right” and does not even rely on the traditional concept of “privacy” – instead preferring to 
rely on “liberty.”234 Moreover, the existence of a fundamental right would imply the necessity 
to subject the legislation to strict scrutiny to assess its constitutionality, but the Court does 
not appear to apply this standard of review in its decision. Not only does Justice Kennedy 
avoid any mention of strict scrutiny and of the parameters of judgment it is based on – the 
“compelling State interest” and the “narrow tailoring” of the State measures in pursuit of that 
interest – but also the language he employs, and in particular the reference to a “legitimate 
state interest,”235 seems to clearly hint at application of the simple rational basis review.236 

However, I also do not believe that Lawrence sounds the death knoll for all morals le-
gislation by declaring that “public morality” is no longer a legitimate State interest, as Justice 
Scalia feared.237 In fact, nowhere in the judgment can we read such a statement, and such a 
conclusion does not necessarily follow from the reasoning of the opinion.238 According to the 
Court, the Texas statute “furthers no legitimate state interest,” but we can read this assertion 
in different ways. It may imply that the alleged State interest is illegitimate in itself, i.e., that 
the State cannot limit individual actions to protect the “public morality.” Some scholars have 
made this argument and extended it in this direction. However, I believe that this conclusion 
is unconvincing and do not agree with those who propose that, after Lawrence, the Court 
fully accepted the Millian harm principle (or its refined version, the ‘harm and offense princi-

                                                 

232 See Stark, supra note 219, at 195. 
233 See id.; but see Tribe, supra note 219, at 1916–17 (“The practice of announcing such a standard – 

naming the point somewhere on the spectrum from minimum rationality to per se prohibition in order to signal the 
appropriate level of judicial deference to the legislature and the proper degree of care the legislature should ex-
pect of itself – is of relatively recent vintage, is often more conclusory than informative, has frequently been sub-
jected to cogent criticism, and has not shown itself worthy of being enshrined as a permanent fixture in the arma-
ment of constitutional analysis.”). 

234 See Burgess-Jackson, supra note 219, at 414; Parshall, supra note 219, at 247; Stark, supra note 
219, at 195.  

235 Lawrence, 539 U.S. at 578. 
236 Cf. Lawrence, 539 U.S. at 594 (Scalia, J., dissenting) (“Not once does [the Court] describe homosex-

ual sodomy as a ‘fundamental right’ or a ‘fundamental liberty interest,’ nor does it subject the Texas statute to 
strict scrutiny. Instead, having failed to establish that the right to engage in sodomy is ‘deeply rooted in this Na-
tion’s history and tradition,’ the Court concludes that the application of Texas’s statute to petitioners’ conduct fails 
the rational-basis test, and overrules Bowers’ holding to the contrary.”). See also Parshall, supra note 219, at 
246–47; Stark, supra note 219, at 195. 

237 See Lawrence, 539 U.S. at 599 (Scalia, J., dissenting). 
238 See, e.g., Stark, supra note 219, at 197 (“Although the majority states, in clear terms, that ‘the fact 

that the governing majority in a State has traditionally viewed a particular practice as immoral is not a sufficient 
reason for upholding a law prohibiting that practice,’ nowhere in its opinion does the majority signal a willingness 
to dispense with morals-based legislation altogether.”). 
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plÈ devised by Feinberg) as the sole ground for criminal legislation and has thus refused to 
enforce moral values as a legitimate State interest.239 

According to both doctrine and jurisprudence, the power to legislate “public morality” 
is part of the so-called police power that belonged to the states even before ratification of the 
U.S. Constitution, with ancient roots that can be traced back to English law.240 Since its first 
decisions in the XIX century, the U.S. Supreme Court has consistently held that “public mo-
rality,” as part of its police power, is a legitimate interest of a state and that the states are en-
titled to enforce it.241 In other words, the Court never expressly renounced “legal moralism” to 

                                                 

239 Among the supporters of a “Millian” reading, see, e.g., Burgess-Jackson, supra note 219; Graglia, su-
pra note 219; Secunda, supra note 219. See also Eskridge, supra note 219, at 1083 (arguing that “[s]ome of the 
language of Justice Kennedy’s opinion has a whiff of Mill”). 

240 The concept of Police was introduced by William Blackstone in his Commentaries on the Laws of 
England. See WILLIAM BLACKSTONE, 4 COMMENTARIES ON THE LAWS OF ENGLAND 129–32, 162 (9th ed., Univ. of Chi-
cago Press 1915) (1765) (characterizing the Police as a residuary power which includes offences that are “very 
miscellaneous, as [the Police] comprises all such crimes as especially affect public society, and are not compre-
hended under any of the four preceding species.” It also included the care for “public morals.” The concept was 
also theorized by international law scholar Emmerich De Vattel, in his influential treatise The Law of Nations. See 
EMMERICH DE VATTEL, LE DROIT DE GENS OU PRINCIPES DE LA LOI NATURELLE, APPLIQUES A LA CONDUITE ET AUX AFFAI-

RES DES NATIONS ET DES SOUVERAINS (Carnegie Institute of Washington 1916) (1749–1750). For a history of the 
concept of “police power,” see Santiago Legarre, The Historical Background of the Police Power, 9 U. PA. JOUR. 
CONST. L. 745 (2006–2007). The most comprehensive works on the police power, however, are probably two trea-
ties on the subject, dating back to the late XIX century and early XX century: see, respectively, CHRISTOPHER 

TIEDEMAN, A TREATISE ON THE LIMITATIONS OF POLICE POWER IN THE UNITED STATES CONSIDERED FROM BOTH CIVIL AND 

CRIMINAL STANDPOINT (Da Capo Press 1971) (1886); ERNST FREUND, THE POLICE POWER: PUBLIC POLICY AND CON-

STITUTIONAL RIGHTS (W.S. Hein 1981) (1904); see also W.G. Hastings, The Development of Law as Illustrated by 
the Decisions Relating to the Police Power of the State, 39 PROC. AM. PHIL. SOC’Y 359 (1900).  

241 The first acknowledgement of the power to legislate “public morals,” as a component of the police 
power, by a member of the Supreme Court seems to belong to Justice Marshall in Gibbons v. Ogden, 22 U.S. 
(Wheat.) 1, 56 (1824) (referring to “the good order of society and public morals”). The Supreme Court constantly 
held this position in its subsequent jurisprudence, to the point that professor Henkin says that “[t]he authority of 
the State, under the Constitution, to enact ‘morals legislation’ – laws reflecting some traditional morality having no 
authentic social purpose to protect other persons or property – has always been assumed; it has deep roots, and 
it has seemed obvious and beyond question.” Louis Henkin, Morals and the Constitution: The Sin of Obscenity, 
63 COLUM. L. REV. 391, 401–02 (1963). For early jurisprudence, see, e.g., Thurlow v. Massachusetts, 46 U.S. (5 
How.) 504, 592 (1847) (“If [an article or item] be injurious to health or morals of the community, a State may, in 
exercise of that great and conservative police power which lies at the foundation of its prosperity, prohibit the sale 
of it.”); Phalen v. Virginia, 49 U.S. (8 How.) 163 (1850) (“[T]he suppression of nuisances injurious to public health 
or morality is among the most important duties of the government.”); L’Hote v. New Orleans, 177 U.S. 587, 596 
(1900) (holding that State power to “protect the public health and morals” is “beyond question”). Among the most 
explicit defenses of the State power to legislate morality, we need to recall Justice Harlan’s dissenting opinion in 
Poe v. Ullman, 367 U.S. 497 (1961): “Yet the very inclusion of the category of morality among state concerns in-
dicates that society is not limited in its objects only to the physical wellbeing of the community, but has tradition-
ally concerned itself with the moral soundness of its people as well. Indeed, to attempt a line between public be-
havior and that which is purely consensual or solitary would be to withdraw from community concern a range of 
subjects with which every society in civilized times has found it necessary to deal.” Id. at 545–46 (Harlan dissent-
ing). For a more recent opinion, see also Justice Scalia’s concurring opinion in Erie v. Pap’s A.M., 529 U.S. 277 
(2000): “The traditional power of government to foster good morals (bonos mores), and the acceptability of the 
traditional judgment (if Erie wishes to endorse it) that nude public dancing itself is immoral, have not been re-
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embrace a ‘purÈ Millian interpretation of the Constitution, which would have meant that it had 
eschewed the protection of ethical values as an acceptable exercise of legislative power. 
Lawrence did not go that far. Although it is true that the only decision since World War II that 
relied exclusively on “public morality” (or on a certain interpretation of this concept) was Bo-
wers v. Texas242 – and Bowers was overruled by Lawrence – I think that the reversal of such 
a long tradition would have involved more effort than merely overruling a single judgment and 
a laconic line reciting that the Texas statute “furthers no legitimate state interest.” I believe 
this proposition all the more because Lawrence can be explained by a different – and I would 
argue more plausible – analysis. 

In my opinion, the Lawrence Court is making a smaller but equally important point. 
Now, we agree that, when more than one interpretation of a legal concept is viable, the inter-
preting authority or scholar should opt for a constitutionally oriented reading, i.e., a reading 
that results in legislation that is compatible with the Constitution. In this case, I believe that 
the decision can be understood as performing such an operation. We are told that what is 
illegitimate for State legislatures is not the protection of “public morality” as a goal for State 
legislatures, but a certain interpretation of this notion: More precisely, the reading that the 
Court had adopted in Bowers, against which Justice Kennedy directs his criticism, is illegiti-
mate. In other words, the Court is establishing precise boundaries for “public morality” and 
relating how this concept cannot be intended, if we do not want it to clash with the values 
embodied in the U.S. Constitution.243 

                                                                                                                                                      

pealed by the First Amendment.” Id. at 310 (Scalia, J., concurring). For a more thorough survey of “public moral-
ity” in the jurisprudence of U.S. Supreme Court since its dawn, see Goldberg, supra note 219, at 1247–58; Stark, 
supra note 219, at 179–93; WILLIAM J. NOVAK, THE PEOPLÈS WELFARE: LAW AND REGULATION IN NINETEENTH-
CENTURY AMERICA 149–90 (Univ. of North Carolina Press 1996) (dealing with lower courts’ relevant decisions on 
the subject). The scholars who dealt with police power seems to agree on this point. See, e.g., FREUND, supra 
note 240, at 7–9 (“[T]he cultivation of moral, intellectual and aesthetic forces and interests which advance civiliza-
tion and benefit of the community . . . cannot be a matter of indifference to the state.”); THOMAS M. COOLEY, A 

TREATISE ON THE CONSTITUTIONAL LIMITATIONS WHICH REST UPON THE LEGISLATIVE POWER OF THE STATES OF THE 

AMERICAN UNION 596 (“The preservation of the public morals is peculiarly subject to legislative supervision.”); NO-

VAK, supra, at 189 (“[R]egulation of public morality played an absolutely central role in nineteenth century Ameri-
can life. Morals police remained one of the matter-of-fact obligations of government in a well-regulated society.”). 
Regarding legal enforcement of morals in early U.S. history, see generally David H. Flaherty, Law and the En-
forcement of Morals in Early America, in LAW IN AMERICAN HISTORY 208 (Donald Fleming & Bernard Bailyn eds., 
Little, Brown, 1971); NOVAK, supra. 

242 See Goldberg, supra note 219, at 1245 (noting that “the Court has rarely relied solely on a pure invo-
cation of morality and, since World War II, has never done so, with the exception of the now-reversed ruling in 
Bowers”). 

243 Therefore I cannot agree with Dale Carpenter’s reading of the Court’s judgment about the legitimacy 
of the State interest pursued by Texas’ statute. According to professor Carpenter “Standing alone, the second 
passage [“The Texas’ statute furthers no legitimate State interest which can justify its intrusion into the personal 
and private life of the individual”] could be understood two ways. One understanding would be that the statÈs in-
terest is not “legitimate” and so is not sufficient to overcome even the nonfundamental right at stake. The second 
understanding would be that the statÈs interest, though legitimate, is not sufficient to overcome the important lib-
erty infringed by the law.” Carpenter, supra note 219, at 1157. As I said, I hold that there is a third reading, and 
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Bowers held that the distaste of a majority of the population (expressed through laws 
passed by its elected representatives) toward certain conduct – homosexual intercourse (in 
Bowers) – is sufficient to legitimize the restriction of this conduct under the threat of criminal 
punishment,244 even when these activities occur in private and do not result in concrete harm 
or offense to others.245 In other words, under this framework, the “public morality” interest 
that justified legislative measures was nothing but simple bias toward unpopular – albeit pri-
vate and innocuous – practices. Addressing the same type of behavior that was under review 
in Bowers, the majority in Lawrence countered this line of reasoning. Why? The answer e-
merges clearly from Justice Kennedy’s language, which – in my opinion – purposefully em-
ploy the ‘language of dignity.’ 

The decision to engage in a romantic relationship – and sexual practices – with a par-
tner of the same sex is part of that autonomy of the self that is a fundamental dimension of 
human dignity, as we have shown above. It is a choice that the individual can make, based 
on his own judgment and consideration, to fulfill his personality. There is no evidence that 
this conduct is harmful for the individual himself or that it is harmful for his partner. Since it 
occurs in the intimacy of the parties’ house (or in another private space available to them), it 
cannot be offensive to unwilling bystanders. Bowers would allow the State to ban this activity, 
to interfere with individual choice, because some people (allegedly the majority of the StatÈs 
citizens) believe it is simply and inherently wrong. What is at work here is the “feeling of ha-
tred” and the “desire for vengeance” toward the “grossest forms of vice” mentioned by James 
Fitzjames Stephen;246 it is the sentiment of “intolerance, indignation and disgust” toward “a 
vice so abominable that its only presence is an offence,” in the words of Lord Devlin.247 Law-
rence contends that providing legal sanction to this feeling would “demean” the individual,248 
endangering his dignity, depriving him of a choice that is granted to other human beings qua 
rational beings who are capable of deciding how to pursue their own happiness. The Bowers 
                                                                                                                                                      

that it is the right one: That the interest is legitimate in itself, but that the interpretation of that interest which had 
been accepted by the Court in Bowers is wrong and should be abandoned. 

244 See Bowers, 478 U.S. at 196 (“This is said to be an inadequate rationale to support the law. The law, 
however, is constantly based on notions of morality, and if all laws representing essentially moral choices are to 
be invalidated under the Due Process Clause, the courts will be very busy indeed. Even respondent makes no 
such claim, but insists that majority sentiments about the morality of homosexuality should be declared inade-
quate. We do not agree, and are unpersuaded that the sodomy laws of some 25 States should be invalidated on 
this basis.”). 

245 See id. at 195–96 (“Plainly enough, otherwise illegal conduct is not always immunized whenever it 
occurs in the home. Victimless crimes, such as the possession and use of illegal drugs, do not escape the law 
where they are committed at home. . . . And if respondent’s submission is limited to the voluntary sexual conduct 
between consenting adults, it would be difficult, except by fiat, to limit the claimed right to homosexual conduct 
while leaving exposed to prosecution adultery, incest, and other sexual crimes even though they are committed in 
the home. We are unwilling to start down that road.”). 

246 See STEPHEN, supra note 1, at 80. 
247 See DEVLIN, supra note 1, at 17. 
248 See Lawrence, 539 U.S. at 575 (“The central holding of Bowers has been brought into question by 

this case, and it should be addressed. Its continuance as precedent demeans the lives of homosexual persons” 
(emphasis added)).  
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interpretation of “public morality” is therefore unacceptable, because it would conflict with the 
value of dignity, which is protected by the U.S. Constitution.249 I believe that it follows that 
mere moral prejudice that is directed toward entirely private conduct,250 cannot count as 
“public morality” for purposes of the rational basis review of a statute:251 This reading of the 
clause is incompatible with the Fundamental Charter, and a different reading should thus be 
attempted.252 

In my opinion, this line of reasoning is preferable to other possible readings of Law-
rence, and it is plainly compatible with its statements and language. It explains why the Court 
does not single out a precise right but instead speaks (somewhat generically) about “liberty.” 
It is compatible with the Court’s employment of rational basis review and its refusal to en-
gage in the quest for a new (or newly discovered) “fundamental right.” It also fits with the line 
of cases regarding the freedom of the individual to undertake those choices that are essential 
to the pursuit of happiness and the fulfillment of an individual’s personality that we have pre-
viously examined.253 Despite the differences in language between the decisions, I think that 
the rationale I suggested for Lawrence – disowning mere antipathy of the majority toward a 

                                                 

249 See Miller, supra note 171, at 30–31 (“Regardless of whether society condones a specific value or 
belief, government should not be able to regulate activities occurring in the home between consenting adults and 
absent a probable cause warrant. To permit this is to condemn individuality and sacrifice human dignity.”). 

250 For a more detailed explanation of the elements I consider necessary in order to define ‘privatÈ a 
conduct, see infra the next paragraph. 

251 Justice O’Connor makes a similar point (but with regard to the Equal Protection Clause) when she 
states that “Moral disapproval of this group, like a bare desire to harm the group, is an interest that is insufficient 
to satisfy rational basis review under the Equal Protection Clause. . . . Indeed, we have never held that moral dis-
approval, without any other asserted state interest, is a sufficient rationale under the Equal Protection Clause to 
justify a law that discriminates among groups of persons.” Lawrence, 539 U.S. at 582 (O’Connor, J., concurring). 

252 See Kalscheur, supra note 89, at 31 (“The Court in Lawrence seems to have seen itself engaged in 
the task of using the doctrinal tool of substantive due process to consider this question: what sorts of legal limits 
on freedom are consistent with respect for human dignity?”). Professor Kalscheur’s analysis is quite interesting, 
as he attempts to interpret Lawrence and to find limitations on the State power to restrain individual rights by ex-
amining the Catholic Church’s Declaration on Religious Freedom; see supra note 89. Drawing on the Declara-
tion’s concern for religious freedom and self-determination as a manifestation of human dignity, Kalscheur holds 
that denying the individual this sphere of autonomy, by interfering in his private conducts, would be tantamount to 
infringing human dignity, and cannot be acceptable, while the State retains the power to regulate or forbid actions 
whenever a “public order” concern is present. Lawrence is read in the light of this reasoning, Kalscheur, supra 
note 89, at 30–42, and I find the overall results correct, as they coincide to a great extent with the thesis I held up 
to this point. However, although it is made clear that this interpretation of Lawrence is consistent with the Declara-
tion, id. at 37–38, and that professor Kalscheur endorses the Declaration’s point of view on human dignity, his 
Article doesn’t explain why the reader should feel the same way, and why we should read Lawrence according to 
such a document. A declaration of the Catholic Church has obviously no authority in a secular country, and the 
Catholics are, after all, just one among the many factions which propose the society their own values and their 
own ‘truth.’ What is missing is the demonstration that Catholic beliefs on human dignity do not represent a mere 
‘sectarian’ point of view, but rather express and accept a value that can be enforced by a State committed to neu-
trality in the competition among religions, philosophies and schools of thought. I tried to deal with this issue by 
proving that human dignity is a value underlying the U.S. Constitution, supra Part II, par. 3, and I will take up this 
theme when I’ll attempt to provide a suitable definition of “public morality,” infra this Part, par. 3. 

253 See supra, Part II, par. 3. 
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practice as a sufficient reason to ban it – might provide a persuasive explanation of the re-
sults reached by the Court in many of these cases (although such reasoning is not always 
reflected in the Court’s exact words). 

Thus, this rationale can be applied to the controversial result reached in Stanley v. 
Georgia,254 which involved a Georgia statute banning the mere possession of obscene mate-
rials.255 In an opinion by Justice Marshall and, citing its precedents (particularly Roth v. Uni-
ted States),256 the Court agreed regarding the fact that the First Amendment granted no pro-
tection to obscene speech and therefore to pornographic publications.257 Nevertheless, it ac-
knowledged that the State, although entitled to ban the sale and distribution of such materi-
als, could not equally ban their possession just because their content contradicts the moral 
convictions of the majority:258 Indeed, the First and Fourteenth Amendments give an individ-
ual the right against such an attempt to invade his personal sphere.259 

The two statements appear at odds with one another. If obscene publications do not 
enjoy constitutional protection, why should the individual be shielded against State attempts 
to prevent him from possessing such items? In particular, calling upon the First Amendment 
in this instance feels strange: If obscenity is not protected speech under the First Amend-
ment, how can the same constitutional disposition directly provide shelter to it, as the Court 
seems to hold? How can anybody straightforwardly affirm that “the decision was firmly 
grounded in the First Amendment?”260 Perhaps grounding the decision in the Fourth and 
Fourteenth Amendments sounds more convincing261 because the Court stresses the private 

                                                 

254 394 U.S. 557 (1968). 
255 The statute in discourse was Ga. Code Ann. §26-6301 (Supp. 1968). 
256 354 U.S. 476 (1957). 
257 Stanley, 349 U.S. at 560. 
258 Id. at 566 (“Whatever the power of the state to control public dissemination of ideas inimical to the 

public morality, it cannot constitutionally premise legislation on the desirability of controlling a person’s private 
thoughts.”). The Court also briefly dismisses other claims that would support Georgia legislation, based on possi-
ble harms to others (the emergency of antisocial tendencies linked to the possession of obscene materials) and 
on the effectiveness of the ban on sale and distribution of obscene publications (of which the possession might 
provide evidence). Id. at 566–68. These arguments, however, have no bearing in the present discourse, therefore 
it’s not necessary to examine them. 

259 Id. at 563–66.  
260 As Justice White held in Bowers, 478 U.S. at 195. 
261 Indeed, Justice Stewart, joined by Justices Brennan and White, in his concurrence in Stanley 

grounded the protection granted to the appellee in the Fourth and the Fourteenth Amendment. See Stanley, 394 
U.S. at 569–72 (Stewart, J., concurring). The reliance of Stanley on the First Amendment was later denied by 
some Justices. See, e.g., Chief Justice Burger’s words in his opinion for the majority in U.S. v. Orito, 413 U.S. 
139, 141 (1973); U.S. v. 12 200-Ft. Reels of Film, 413 U.S. 123, 126 (1973) (“As we have noted in United States 
v. Orito, post at 413 U. S. 141–143, also decided today, Stanley depended not on any First Amendment right to 
purchase or possess obscene materials, but on the right to privacy in the home. Three concurring Justices indi-
cated that the case could have been disposed of on Fourth Amendment grounds without reference to the nature 
of the materials.” (citing Stanley, 394 U.S. at 569 (Stewart, J., concurring))). But see Justice WhitÈs already re-
ported opinion in Bowers, 478 U.S. at 195. 
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dimension of the appellant’s actions.262 However, the Court admits that some other activities 
can be lawfully forbidden by the State even when performed in the privacy of onÈs own 
house;263 thus, even relying on the right to privacy, if understood as encompassing merely a 
spatial dimension, might not fully justify protecting the individual from governmental intrusion. 

To explain his reasoning, Justice Marshall states as follows: 

If the First Amendment means anything, it means that a State has no business telling a man, sitting alo-
ne in his own house, which books he may read or what films he may watch. Our whole constitutional he-
ritage rebels at the thought of giving government the power to control men’s minds. 

And yet, in the face of these traditional notions of individual liberty, Georgia asserts the right to protect 
the individual mind from the effects of obscenity. We are not certain that this argument amounts to any-
thing more than the assertion that the State has the right to control the moral content of a person’s 
thoughts. To some, this may be a noble purpose, but it is wholly inconsistent with the philosophy of the 
First Amendment.264 

To articulate its point, the Court makes use of language that is strikingly similar to the 
‘language of dignity’ that we noted above (although dignity itself is not mentioned).265 What 
matters here does not appear to be the nature of the materials the individual possesses, 
which falls out of the scope of the First Amendment and cannot, as a result, enjoy direct pro-
tection by this disposition.266 Neither is it sufficient (although it is essential) to say that the 
individual is in his own house, or in a secluded place, and therefore deserves protection un-
der the Fourteenth Amendment. According to the Court, what the appellant in Stanley is as-
serting is “the right to read or observe what he pleases – the right to satisfy his intellectual 
and emotional needs in the privacy of his own home. He is asserting the right to be free from 
state inquiry into the contents of his library.”267 In one word, he is asserting the right to per-
form one of those choices regarding his personal sphere that we have previously encoun-
tered in the course of this paper, and we have previously ascertained that these choices are 
part of human dignity in the dimension of personal autonomy. Denying the individual the right 
to consult the materials he finds most interesting because their content is considered im-
moral by his neighbors is tantamount to considering him less fit to make choices regarding 

                                                 

262 Stanley, 394 U.S. at 564 (“Moreover, in the context of this case – a prosecution for mere possession 
of printed or filmed matter in the privacy of a person’s own home – that right takes on an added dimension. For 
also fundamental is the right to be free, except in very limited circumstances, from unwanted governmental intru-
sions into onÈs privacy.”). 

263 Id. at 568, n. 11. 
264 Id. at 565 (italics added). 
265 See Miller, supra note 171, at 30–31 (arguing that, in Stanley, the Court is actually upholding human 

dignity, although it reasons of privacy).  
266 Indeed, it doesn’t seem irrelevant that the Court reasons about the “philosophy of the First Amend-

ment,” hinting that the statute under scrutiny contrasts with something that underlies the constitutional disposition, 
and not with its letter.  

267 Stanley, 394 U.S. at 565. 
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his life and how to make it happier than the lives of his fellow citizens.268 It is not a violation of 
the letter of the First and Fourteenth Amendments, but it is a violation of their spirit because it 
infringes upon a value or values that they safeguard. Therefore, a community’s revulsion in 
response to the private possession of obscene publications – not linked to the fear of empiri-
cally proven dangers or to other concerns – cannot amount to a legitimate State interest and 
cannot be constitutionally acceptable “public morality” for purposes of the judicial review of 
legislation. 

I believe that the reading I just set forth is a plausible reading of the results reached 
by the Court in Stanley and is more convincing than the quest (attempted in this case by Jus-
tice Marshall) to identify “fundamental liberties.”269 In general, I do not believe that we must 
climb mirrors at all costs to prove that the freedom to perform this action or to engage in o-
ther deeds (including using contraceptives or undergoing an abortion, among others) is a 
“fundamental right” in merely seeking to shelter it from invidious bias. I believe that it is true 
that a right is at risk of being easily ridiculed and quickly dismissed if we try to be as precise 
as possible in labeling it “fundamental.”270 Thus, Justice White so mocked the Bowers case 
regarding the fundamental “right to engage in homosexual sodomy.”271 Could not the same 
sarcasm be directed to a fundamental “right to consult obscene materials in onÈs own 
house”? 

Instead of going down this difficult path, it might be sufficient to acknowledge that the 
individual has a “liberty interest” in engaging in these forms of conduct that is grounded in the 
Constitution (the Court said: “In the Due Process Clause of the Fourteenth Amendment, gi-
ven also the presence of the word “liberty” in it, although other interpretive solutions might 
have been attempted”).272 Thus, this interest is linked to human dignity because it consists of 

                                                 

268 Cf. Justice Marshall’s citation, id. at 564, of Justice Brandeis in his dissent in Olmstead v. United 
States, 277 U.S. 438 (1928): “The makers of our Constitution undertook to secure conditions favorable to the pur-
suit of happiness. They recognized the significance of man’s spiritual nature, of his feelings and of his intellect. 
They knew that only a part of the pain, pleasure and satisfactions of life are to be found in material things. They 
sought to protect Americans in their beliefs, their thoughts, their emotions and their sensations. They conferred, 
as against the Government, the right to be let alone – the most comprehensive of rights and the right most valued 
by civilized man.” Id. at 478. 

269 Stanley, 394 U.S. at 568, n. 11 (“Our holding in the present case turns upon the Georgia statutÈs in-
fringement of fundamental liberties protected by the First and Fourteenth Amendment.”). 

270 See Barnett, supra note 219, at 32 (referring to the analysis of the characteristics of “fundamental lib-
erties” put forward in Bowers): “The more specifically you try to define the liberty at issue – for example a ‘consti-
tutional right of homosexuals to engage in acts of sodomy’ – the more difficult a burden this is to meet and the 
more easily the rights claim can be ridiculed. . . . Whenever a particular liberty is specified, therefore, it is always 
subject to the easy rejoinder: ‘Just where in the Constitution does it say that?’.” Id. at 32. 

271 See Bowers, 478 U.S. at 194. 
272 Randy Barnett argues, for example, that the most evident sources of liberty interests are the Ninth 

Amendment (according to which “The enumeration in the Constitution of certain rights shall not be construed to 
deny or disparage others retained by the people”), and the Privileges or Immunities Clause of the Fourteenth 
Amendment (according to which “No State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States . . .”), though he notes that these dispositions have been constantly 
overlooked by the Supreme Court jurisprudence, which relied instead on the Due Process Clause to grant protec-
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private conduct that is expressive of personal autonomy. If the analysis of the right shows 
that it also meets all the requirements to be considered “fundamental,” all the better: It will 
then be entitled to strict scrutiny, and several possible State interests that might otherwise 
justify its restriction will be excluded. However, my thesis posits that, even if the requirements 
of fundamentality are not met and the right is not entitled to the strongest form of protection, 
an overall reading of U.S. Supreme Court jurisprudence, in light of Lawrence and its princi-
ples, shows that this right is immune from infringement by a misguided conception of “public 
morality.”273 

2. The Aftermath of Lawrence: A Slippery Slope? A Glimpse into Justice Scalia’s 
Concerns 

Before proceeding any further, I must articulate a final point regarding the interpreta-
tion of Lawrence and its consequences. As I have previously stated, I do not believe that re-
jecting a definition of “public morality” – where “public morality” is identified as the mere mo-
ral disapproval of the majority toward a private and innocuous behavior – would lead to the 
disappearance of this notion as a legitimate State interest. I will attempt to provide a suitable 
definition in the following section. Moreover, I do not believe that it would lead to a slippery 
slope mechanism, giving leeway to all types of conduct currently forbidden by the law and 
addressed in Justice Scalia’s wry dissent.274 Even if some scholars and jurists ultimately de-
cide not to agree with my tentative definition of “public morality,” I am attempting to reassure 
these scholars and jurists about Justice Scalia’s pessimistic scenario. 

Justice Scalia argues that “State laws against bigamy, same-sex marriage, adult in-
cest, prostitution, masturbation, adultery, fornication, bestiality, and obscenity are likewise 
sustainable only in light of Bowers’ validation of laws based on moral choices.”275 Bowers 
validated a notion of “public morality” that coincides with simple moral outrage toward certain 
private practices, and I tried to explain why this validation is not acceptable in general terms. 
                                                                                                                                                      

tion to the same rights. See Barnett, supra note 219, at 32–34 and 40; see generally BARNETT, RESTORING THE 

LOST CONSTITUTION: THE PRESUMPTION OF LIBERTY (Princeton Univ. Press 2003). Though it is not essential to the 
purposes of the present writing, I have to admit that I find Professor Barnett’s thesis regarding the Ninth Amend-
ment and the Privileges or Immunities Clause, and his theory of the “presumption of liberty” stemming from those 
Amendments, particularly persuasive. On the “presumption of liberty” thesis, see also Park, supra note 219, at 
838, 861. 

273 For this reason, even if the reader doesn’t agree with my assumption that Lawrence didn’t establish a 
fundamental right, he can nonetheless agree with my thesis, as long as he accepts, at least, my main argument 
that, according to the judgment, a restriction on private conducts out of mere majoritarian distaste clashes with 
human dignity and should not be accepted as a sound interpretation of “public morality.” Indeed, if this tenet is 
maintained, it doesn’t really matter whether we define the interest at stake as “fundamental” or not. Fundamental 
rights are subject to an heightened standard of review than mere “liberty interests”: If a State interest fails the ra-
tional-basis test for mere “liberty interests,” a fortiori it will certainly not be able to pass the strict scrutiny test for 
fundamental rights. 

274 See Lawrence, 539 U.S. at 590 (Scalia, J., dissenting). 
275 Id. 
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Nevertheless, even if the State cannot enforce its mere disgust regarding certain behaviors, 
it remains entitled to legislate on the grounds of other legitimate interests, as long as these 
are not specious and there is a plausible connection between the forbidden conducts and the 
safeguard of these interests. Thus, it is no accident, in my opinion, that Bowers was the only 
case in modern times in which the Court relied exclusively on (that particular interpretation 
of) “public morality.” In all other similar cases, the clause stood beside other notions, such as 
“public health” and “public safety,” among others. Whereas some of the situations highlighted 
by Justice Scalia might indeed fall short of being justified following Lawrence, blanket prohibi-
tion or regulation of several others would survive by appealing to other legitimate interests.276 

Putting aside temporarily the cases of prostitution and obscenity, which are further 
explained below, I will briefly address the other cases. 

The only two examples of morality legislation among those mentioned by Justice Sca-
lia that would likely collapse after Lawrence seem to be private masturbation and fornication, 
as it is extremely difficult to find plausible State interests that would sustain restrictions on 
these activities.277 

The first case, however, is not currently criminalized in the U.S. – and in any secular 
country of the Western world either, as far as I know – and should not pose a real problem 
here: It involves a solitary activity that appears to be harmless to the self as well as to others 
(provided it is performed in private, far outside of the sight of unwitting bystanders) and that 
exclusively concerns the spheres of private morality and personal autonomy we have previ-
ously examined. It presents no elements of publicity. If the State cannot provide plausible 
evidence of some concrete danger connected to this conduct (which I would deem unlikely), I 
think that a law that prohibited it would hardly pass constitutional muster.278 

In my opinion, fornication also falls completely within the reach of Lawrence. In the 
U.S., as of 2015, there remain some states that punish the crime of “fornication,”279 whereas 
                                                 

276 See, e.g., Beschle, supra note 219, at 270; Kalscheur, supra note 89, at 42 (“Many of the legal prohi-
bitions that Justice Scalia describes as traditional moral offenses can be easily understood as offenses against 
public order.”); Park, supra note 219, at 883 (“Where it is obvious that Texas’s prohibition on sodomy was nothing 
more than an arbitrary exercise of state authority to express a discriminatory moral disapproval of homosexuality, 
it is possible, and indeed likely, that challenge to bigamy, bestiality, and incest laws would be seen as having ra-
tional justifications by the Court, even in a post-Lawrence world.”). 

277 See, e.g., What Did Lawrence Hold?, supra note 219, at 64–65; Eskridge, supra note 219, at 1089; 
Beschle, supra note 219, at 271–72; Park, supra note 219, at 882. 

278 I addressed the case of masturbation just because it was mentioned by Justice Scalia as an example 
of morals legislation that would turn out to be unconstitutional in the wake of Lawrence. I am fully aware, however, 
that it is purely a matter of academic interest, as not only there are currently no statutes in the U.S. which punish 
self-eroticism, but the practical impossibility to enforce such laws would make the attempt to prohibit private mas-
turbation even more than “uncommonly silly,” as Justices Stewart and, later, Justice Thomas would probably put it 
(see, respectively, Griswold, 381 U.S. at 527 (Stewart, J., dissenting); Lawrence, 539 U.S. at 605 (Thomas, J., 
dissenting)). 

279 These States are Idaho (see Idaho Code Ann. § 18-6603); Illinois (see 720 Ill. Comp. Stat. 5/11-40); 
Massachusetts (see Mass. Gen. Laws Ann. ch. 272 § 18); Minnesota (see Minn. Stat. Ann.§ 609.34,); Mississippi 
(see Miss. Code Ann. § 97-29-1); North Dakota (see N.D. Cent. Code 12.1-20-09); South Carolina (see S.C. 
Code Ann. § 16-15-60); Utah (see Utah Code Ann. § 76-7-104); and Wisconsin (see Wis. Stat. Ann. § 944.15). 
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in other states the provisions against this behavior have been repealed280 or declared uncon-
stitutional based on state constitutional grounds281 (or in the wake of Lawrence).282 Legal de-
finitions of the conduct vary under the laws of different states, but the everyday notion of “for-
nication” as that of “consensual sexual intercourse between two persons not married to each 
other,”283 seems to acceptably encompass all these laws. 

Now, assuming that this practice occurs out of the sight of unwitting observers284 and 
involves only consenting adults, we are engaged with the case of a harmless private behav-
ior that concerns a profoundly personal choice – that of engaging in a pleasurable activity 
with onÈs elective partner – a choice that might contribute (to a greater or lesser extent) to 
the definition of onÈs personal concept of existence.285 Banning this type of conduct based 
solely on the moral disapproval of a majority of the population would deeply demean the par-
ticipants as human beings and cannot represent an acceptable interpretation of “public mo-
rality” for the reasons I previously explained with regard to Lawrence. Indeed, the similarities 
between the two cases are striking, as one of the state courts invalidating fornication statutes 
noted.286 It should not bear on this conclusion that the punishable conduct must be “open 
and notorious” or have similar features under some state statutes.287 These conditions do not 
make “public” an activity that is in all its elements “private.” The mere fact that some people 
gain knowledge of a certain practice and dislike it – without assisting in its performance or 
otherwise being affected by its consequences – cannot count as a sufficient reason to pro-

                                                                                                                                                      

Florida and Michigan statutes don’t use the expression “fornication,” but rather punish “lewd and lascivious be-
havior” (see Fla. Stat. Ann. § 798.02) or “Lewd and lascivious cohabitation and gross lewdness” (Michigan (see 
Mich. Comp. Laws Ann. § 750.335). For a comment on fornication laws in the wake of Lawrence, see Amanda 
Connor, Is Your Bedroom a Private Place? Fornication and Fundamental Rights, 39 N.M. L. REV. 507. 

280 West Virginia repealed its provisions against fornication, W. Va. Code § 61-8-3, in 2010. Several 
States had repealed their old fornication statutes before Lawrence. For a survey, see Connor, supra note 279, at 
522–26. 

281 It is the case of Georgia, see In re J.M., 276 Ga. 88, 89(1), 575 S.E.2d 441 (2003); Abrams v. Mas-
sell, 586 S.E.2d 435 (Ga. Ct. App. 2003). 

282 These states are North Carolina, Louisiana and Virginia. For Louisiana, see La. Electorate of Gays 
and Lesbians, Inc. v. Connick, 902 So. 2d 1090 (La. Ct. App. 2005). For North Carolina, see Hobbs v. Smith, No. 
05 CVS 267, 2006 WL 3103008 (N.C. 2006). For Virginia, see Martin v. Ziherl, 607 S.E.2d 367 (Va. 2005); Sing-
son v. Commonwealth, 621 S.E.2d 682, 688 (Va. Ct. App. 2005). 

283 See WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE (3d ed. 1986). 
284 Thus excluding the legislation of North Dakota and Wisconsin, which punish fornication only if it oc-

curs “in a public place” or “in public” (respectively, N.D. Cent. Code 12.1-20-09 and Wis. Stat. Ann. § 944.15 (2)). 
285 See Bowers, 478 U.S. at 205 (Blackmun, J., dissenting) (“The fact that individuals define themselves 

in a significant way through their intimate sexual relationships with others suggests, in a Nation as diverse as 
ours, that there may be many ‘right’ ways of conducting those relationships, and that much of the richness of a 
relationship will come from the freedom an individual has to choose the form and nature of these intensely per-
sonal bonds.”). 

286 See, e.g., Martin v. Ziherl, 607 S.E.2d, at ? (“We find no relevant distinction between the circum-
stances in Lawrence and the circumstances in the present case.”). 

287 See the Illinois crime of fornication, established by the Illinois Criminal Code: “A person commits for-
nication when he or she knowingly has sexual intercourse with another not his or her spouse if the behavior is 
open and notorious.” Illinois Criminal Code 170 ILCS 5/11-40 a. 
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scribe it.288 Absent any other convincing interest to uphold the provisions against fornication, 
therefore, states should not be allowed to seek shelter for their legislation behind the conven-
ient screen of a (misinterpreted) “public morality.”289 

The situation appears different for the other cases that troubled Justice Scalia in his 
Lawrence dissent. 

Bestiality is probably the simplest. First of all, there are obvious public health con-
cerns due to the possible spread of diseases arising from intimate contact between humans 

                                                 

288 This is true, in general, for all private conducts. John Stuart Mill took into account the case of those 
“who consider an injury to themselves any conduct which they have a distaste for,” Mill, supra note 1, at 165, but 
dismissed their claim, as he deemed the interest of someone in being left free to act prevailing over the interest of 
another person in being shielded from the offense deriving from its knowledge: “there is no parity between the 
feeling of a person for his own opinion, and the feeling of another who is offended at his holding it; no more than 
between the desire of a thief to take a purse, and the desire of the right owner to keep it.” Id. The fact that simple 
knowledge of a disapproved conduct cannot provide grounds for its prohibition has been clearly explained by pro-
fessor Hart, who pointed out that, if we accepted such limitations, the only freedom we could protect would be the 
freedom to perform the sole actions that nobody dislikes. See HART, supra note 1, at 46–47. Professor Feinberg, 
in addition, convincingly argued that the “bare knowledge” of a disapproved conduct is not a “wrongful offense” to 
the individual, thus the ban of such conduct cannot be justified by appealing to the offense principle. See JOEL 

FEINBERG, OFFENSE TO OTHERS: THE MORAL LIMITS OF THE CRIMINAL LAW 64–71 (Oxford Univ. Press 1985). Louis 
Schwartz reminds that, in a draft of the Model Penal Code by the American Law Institute, there was a proposal 
regarding the criminalization of “open and notorious” illicit relations, but the proposal was ultimately rejected, as 
“the decision was against establishing a penal offense in which guilt would depend on the level of gossip to which 
the moral transgression gave rise.” Louis B. Schwartz, Morals Offenses and the Moral Penal Code, 63 COLUM. L. 
REV. 669, 675 (1963). We can also keep in mind, once again, Justice Blackmun’s dissenting opinion in Bowers: 
“[T]he mere knowledge that other individuals do not adhere to onÈs value system cannot be a legally cognizable 
interest . . . let alone an interest that can justify invading the houses, hearts, and minds of citizens who choose to 
live their lives differently.” Bowers, 478 U.S. at 213 (citing Diamond v. Charles, 476 U.S. 54, 66–67 (1986)) 
(Blackmun, J., dissenting). 

289 In my opinion, fornication laws show quite clearly why Justice O’Connor’s line of reasoning in Law-
rence is unconvincing – or, more precisely, not entirely convincing. A statute banning fornication doesn’t “single 
out one identifiable class of citizens for punishment that does not apply to everyone else.” Lawrence, 539 U.S. at 
584 (O’Connor, J., dissenting). It doesn’t target a conduct that is “clearly correlated” with that class of citizens. Id. 
at 583. Extra-marital sex is not a feature of a specific group of persons: It is performed by people of different age, 
race, social background, and sexual preferences. A law that prohibits consensual sexual intercourse between 
adults strikes the citizens even-handedly, and doesn’t discriminate on the basis of sexual orientation or other per-
sonal characteristics. I consider Justice O’Connor’s opinion basically correct in that sodomy laws (even those 
‘blind’ to the sex of participants, as the Georgia statute examined in Bowers) produced a substantial discrimina-
tion between homosexuals and heterosexuals, and could therefore raise Equal Protection issues. Nevertheless, I 
agree with Justice Kennedy, see id. at 575, that deciding Lawrence exclusively on Equal Protection grounds 
would have been an inadequate response to the constitutional challenge, as it would have left open the question 
whether a statute banning private sexual congress between adult people, without specially affecting a certain 
group, should be considered unconstitutional or not (as the Justice in facts admitted, see id. at 584, O’Connor, J., 
dissenting); and, more importantly, because it would have left untouched the validity of Bowers as a precedent. 
Moreover, several examples of legislation proscribing fornication still exist in U.S. legal system albeit frequently 
unenforced: This seems to prove plainly enough that Justice O’Connor’s belief that an even-handed prohibition on 
private sexual behavior “would not long stand in our democratic society,” id. at 584–85, turns out to be too opti-
mistic. On the insufficiency of an invalidation of Texas statute exclusively on Equal Protection grounds, see also 
Tribe, supra note 219, at 1907–16; Parshall, supra note 219, at 279–80. 
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and animals. Second, it must be noted that sexual intercourse between a human being and 
an animal is not a private act between consenting adults because animals are incapable of 
providing valid consent.290 Forcing an animal to perform or to be subjected to sexual acts – 
conduct that is considered unquestionably abusive when the target is a human being – can 
be considered nothing less than cruelty toward animals.291 Although it may be true that eve-
ryone is entitled to search for happiness in the privacy of his own home, he cannot do it at 
the expense of other beings who do not want to be (or are unable to consent to being) part of 
that quest.292 

Adultery is another simple case. The effects of adulterous conduct are not limited to 
the adulterer’s personal sphere (and to the sphere of the person who agrees to engage in an 
extramarital affair) because it might well produce negative consequences in the sphere of his 
or her spouse and of their children.293 In other words, adultery is not a purely “self-regarding” 
behavior, and the State may ban it to protect the interests of the injured parties. Moreover, as 
Justice Blackmun noticed in his dissent in Bowers,294 marriage is a civil contract,295 which 
results in obligations for the parties involved. Fidelity to the spouse is generally among the 
legally established duties of married people. Since the State officially recognizes this contract 
– and sometimes even attaches benefits to those who enter into such a contract – it might 
                                                 

290 For both rationales, see Beschle, supra note 219, at 274. 
291 This is the case in Italy, whose legislation doesn’t include a crime of “bestiality.” In the Penal Code 

there is a Title (Title IX-bis of the Second Book) named “Of the Crimes Against the Sentiment for Animals”), which 
punishes, among other behaviors, the “mistreatment of animals” [“maltrattamento di animali”] (art. 544-ter c.p.), 
according to which “Whoever, out of cruelty of without necessity, causes a harm to an animal, or subjects it to 
abuse or to behaviors or labors that are unbearable for his ecological characteristics, is punished with imprison-
ment from three months to one year, or with fine from 3,000 to 15,000 euros.” It is held that this crime applies also 
to subjecting an animal to sexual intercourse.  

292 A possible objection would be that massive slaughtering of animals, in order to produce food, is al-
lowed in the U.S.: It would therefore be disingenuous to say that bestiality is forbidden out of concern for animal 
welfare. I didn’t mean to say, however, that animal welfare is the actual rationale behind laws against bestiality, 
but rather that it might replace mere moral disapproval in that regard. Moreover, the objection itself is at risk of 
being a little disingenuous, as in some States of the U.S. it is legal to kill a person following a death sentence, but 
it is never legal to force him or her to have sexual intercourse. In general, I think that it is possible to draw a line 
between the regulated killing of animals in order to provide food for the sustenance of the community, and the 
abuse of an animal in order to please the individual, pretty much like it is possible to draw a line between the de-
tention of a person following a judicial ruling, and the kidnapping of a person by a private party, for his own deeds.  

293 See Bowers, 478 U.S. at 209, n. 4 (Blackmun, J., dissenting). See also Liberty After Lawrence, supra 
note 219, at 1069; Beschle, supra note 219, at 270. 

294 See Bowers, 478 U.S. at 209, n. 4 (Blackmun, J., dissenting). 
295 I am quite shy in defining marriage a “contract,” as American scholars and jurisprudence often do. 

This definition might not apply in all legal systems. In Italy, for example, it is generally held that marriage is not a 
“contract” in the proper sense. The Civil Code, art. 1321, provides that a contract is “the agreement of two or 
more parties to establish, modify or extinguish an economic legal relationship” (that is: a relationship which is es-
sentially economic in its nature), while marriage does establish a relationship that is not exclusively – and in facts 
not primarily – economic in its nature: see, e.g., CESARE M. BIANCA, 2 DIRITTO CIVILE. LA FAMIGLIA. LE SUCCESSIONI 
32 (Giuffrè 1989). Nevertheless, given the fact that, in this paragraph, I am focusing on U.S. law, I will accept the 
contractual nature of marriage and use the expression “civil contract” employed by Justice Blackmun (see Bow-
ers, 478 U.S. at 209, n. 4 (Blackmun, J., dissenting)) to define it. 
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also provide penalties for breaches of the obligations that derive from the contract itself296. 
Thus, the dispositions against adultery can be understood as a means to concretely protect a 
publicly sanctioned association – the family – by preventing injuries to its members and by 
enforcing duties that arise from the decision to adhere to such an association.297 

Polygamy and polyandry represent another type of simple case and for a different re-
ason: They fall outside the scope of Lawrence because they do not involve purely private 
conduct. The polygamous or polyandrous individual does not engage in a choice that is me-
ant to remain confined to his or her personal sphere but actively seeks official recognition by 
the State of his deeds.298 Since a public dimension is involved, the community retains its 
power to pass judgment on these types of actions and disapprove of it. The government may 
therefore refuse to vest legal validity in a bigamous marriage and may consider it void with-
out further consequences or may even punish those who attempt to marry a second (third, 
fourth, fifth, etc.) party, provided that there is some legitimate public interest in doing so. As 
for this aspect, it is a fact that, currently, Western societies typically recognize only monoga-
mous marriage. We have previously shown that this institution typically entails a commitment 
to be faithful to a (single) spouse. If this is the case, then marriage to a second (third, fourth. . 
.) person can be understood as an attempt to publicly break this commitment, and the State 
might thus intervene to punish this conduct, as it might in the case of adultery. Moreover, be-
cause some forms of polygamy or polyandry put spouses in different positions and may turn 
out to be profoundly demeaning for certain of the parties involved,299 it might provide grounds 

                                                 

296 The fact that there is a public interest involved and that fidelity is generally a legally established duty 
of the spouses may also justify the prosecution of consensual adultery. 

297 In Italy adultery is no longer a punishable offense, as the Constitutional Court declared unconstitu-
tional, Corte cost., sent. 16 dec. 1968, n. 126, Gazz. Uff. 28 dicembre 1968, n. 329; Corte cost., sent. 27 nov. 
1969, n. 147, Gazz. Uff. 10 dicembre 1969, n. 311, the Penal Code provisions which criminalized such conducts 
(art. 559 c.p., titled “adultery,” and art. 560 c.p., titled “concubinage”). It is to be noted, however, that the Court 
didn’t hold that these dispositions pursued an illegitimate interest. On the contrary, it affirmed that the protection 
of family cohesion, which is mentioned by Italian Constitution, COST. art. 29.2, is a legitimate goal for the State. It 
is up to the legislature to decide whether criminal sanctions are required to discourage breaches of marital fidelity, 
or whether civil sanctions are sufficient, Corte cost., sent. 27 nov. 1969, n. 147, Gazz. Uff. 10 dicembre 1969, at § 
7 of Considerato in diritto). The dispositions of law, instead, were annulled by the Court as they provided a differ-
ent treatment of spouses, punishing infidelity of women even when occasional (adultery), and infidelity of men 
only when it gave birth to a stable relationship with another woman (concubinage). The Court therefore ruled un-
constitutional the provisions of the Penal Code as it held they infringed the principle of equality of spouses estab-
lished by the Constitution. COST. art. 29.2.  

298 See Joseph Bozzuti, The Constitutionality of Polygamy Prohibitions After Lawrence v. Texas, Is 
Scalia a Punchline or a Prohpet?, 43 CATH. LAW. 409, 434–35 (2004) (offering the conclusion that “[t]he sole logi-
cal reading of Lawrence is that the ‘autonomy of self’ that the majority attempted to reinforce speaks to private 
sexual conduct rather than marriage, which encompasses both a public and private dynamic”); Beschle, supra 
note 219, at 270 (suggesting that “an important distinction must be drawn. The Lawrence principle and the Due 
Process Clause of the Fourteenth Amendment do not require that the government provide benefits, only that it 
limits its interference with liberty. Thus, substantive due process by no means requires states to recognize plural 
marriages.”). 

299 See, e.g., Davis v. Beason, 133 U.S. 333, 341 (1890) (holding that bigamy and polygamy “tend to de-
stroy the purity of the marriage relation, disturb the peace of families, to degrade woman and to debase man”). 

 



 

 
R I V I S T A  A I C  59

for concerns regarding “public morality” in a different sense that I attach to this concept and 
that I will explain in further detail in the next section. 

Consensual incest among adults is a more challenging proposition.300 Sexual con-
gress and intimate relationships between people related by blood are considered a taboo in 
almost all known civilizations (although the single rules and exceptions vary from place to 
place and among historical epochs), and there is no doubt that in the contemporary Western 
world they remain frowned upon by the vast majority of the population. By removing simple 
moral outrage as a legitimate interest capable of holding back the claims of personal auton-
omy, one might argue that (adult) individuals are entitled, if they so desire, to engage in ro-
mantic relationships and sexual intercourse with other (adult) members of their own families, 
in spite of the still strong social stigma accompanying such practice.301 I believe, however, 
that further interests are involved, and therefore that the reading of Lawrence I supported 
does not give leeway to all forms of consensual adult incest. At least regarding the incestu-
ous acts and relationships between parents and children and between close relatives (e.g., 
siblings), the peculiar bond that binds the involved parties together might irreparably taint the 
freedom to responsibly consent to such acts302 and would give the State a reason to prohibit 
this type of conduct on the grounds of a presumption of invalidity of consent. It would be up 
to the legislature, or to the courts in concrete cases before them, to provide exceptions and 
exclusions to this rule.303 Another plausible State interest in banning some forms of incest 
might be the prevention of birth defects in the offspring due to the effects of inbreeding.304 Of 
course, this reason would concern only certain specific behaviors, i.e., unprotected sex be-

                                                                                                                                                      

See also Beschle, supra note 219, at 270–71. For the dangers of the various contemporary forms of polygamy 
and polyandry, however, see generally Richard A. Vazquez, The Practice of Polygamy: Legitimate Free Exercise 
of Religion or Legitimate Public Menace? Revisiting Reynolds in Light of Modern Constitutional Jurisprudence, 5 
N.Y.U. J. LEGIS. & PUB. POL’Y 225 (2001–2002); Maura Strassberg, The Crime of Polygamy, 12 TEMP. POL. & CIV. 
RTS. L. REV. 353 (2002–2003); Bozzuti, supra note 298, at 435–42. 

300 Cf. What Did Lawrence Hold?, supra note 219, at 64–65; Eskridge, supra note 219, at 1090. Donald 
Beschle, instead, dismisses the case of consensual adult incest in the wake of Lawrence (but, as he says, even in 
the wake of older jurisprudence from Griswold on) quite briefly, and affirms that “it is difficult to produce a convinc-
ing rationale for such criminal prohibitions.” Beschle, supra note 219, at 274. I would not agree with such a 
sweeping statement, as I point out in the text. On this specific issue of incest after Lawrence, see, e.g., Brett H. 
McDonnell, Is Incest Next?, 10 CARDOZO WOMEN’S L.J 337 (2004). 

301 See Beschle, supra note 219, at 274.  
302 See Bowers, 478 U.S. at 209, n. 4 (Blackmun, J., dissenting). See also Liberty After Lawrence, supra 

note 219, at 1065 
303 Consider for example the case of two siblings that didn’t grow up together, having met long after their 

puberty, and that have never been in contact before their first meeting. Being perfectly aware of their familiar 
bond (otherwise they would lack the mens rea, and they wouldn’t be punishable anyway), they decide to engage 
in a romantic relationship. I don’t think that, in this case, their consent to a sexual act can be considered ‘tainted’ 
to any extent. If the rationale for the ban on incest relied exclusively on the freedom of consent, I would argue that 
this hypothesis should be contemplated as an exception to the general prohibition on incest. 

304 Cf. McDonnell, supra note 300, at 352 (acknowledging that “[t]his a widely-cited justification for incest 
laws, and some incest laws have elements structured with this in mind” and citing several references). Cf. Liberty 
After Lawrence, supra note 219, at 1065. 
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tween heterosexual people, whereas the ban on other forms of incest must continue to rely 
on different justifications305. 

By addressing these issues, of course, I did not mean to imply that the matters I high-
lighted are the only interests that the states could pursue to regulate the described behav-
iors. The discussion of each of these cases requires much deeper examination than I can 
afford here, and it might well be that the States can advance even more convincing justifica-
tions for their legislation than those I have briefly sketched out. My point is simply that, as 
long as the State can provide some evidence that its regulations are meant to protect the re-
levant interests of the community, the slope will turn out to be far less slippery than Justice 
Scalia prophesized. Even if the promotion (or the imposition) of majoritarian sexual morality 
does not count as a legitimate state interest, the examples of morals legislation that I dis-
cussed might nonetheless survive rational basis review.306 Even after Lawrence, the courts 
will likely be less busy declaring state laws unconstitutional than might otherwise appear at a 
first glance.307 

3. The Link Between “Public Morality” and Dignity 

Up to this point, and in light of Supreme Court jurisprudence, we have shown what 
“public morality” cannot be, i.e., which interpretations of this clause are not acceptable under 
the U.S. Constitution (and I would argue that this conclusion fits in with any legal system that 
accepts dignity-autonomy as a constitutional value, including Italy). I have also stated that, in 
my opinion, there may be a different interpretation of this concept that would make it consis-
tent with constitutional values, such that “public morality” might still be employed in the ra-
tional basis test of judicial review. It is now time to determine the grounds for this different 
definition of “public morality.” 

First, conduct that concerns “public morality” must be characterized by an element of 
“publicity,”308 which might sound like a tautology, but the array of laws that have criminalized 
(and sometimes still criminalize) private behaviors shows that this requirement is hardly a 
lapalissade. We have shown that, absent other legitimate State concerns (“other” than mere 
dislike), private actions are sheltered from legislative intervention by the first dimension of 

                                                 

305 See id. (arguing that “in imaginable applications, this argument [about exploitation and risks for the 
children] would be weak, simply because adults are involved, children are not contemplated, and all relevant risks 
are low.”). 

306 Contra Lawrence, 539 U.S. at 599 (Scalia, J., dissenting) (“If, as the Court asserts, the promotion of 
majoritarian sexual morality is not even a legitimate state interest, none of the above-mentioned laws can survive 
rational-basis review.”). 

307 These were Justice WhitÈs words – and concerns – in Bowers: “The law, however, is constantly 
based on notions of morality, and if all laws representing essentially moral choices are to be invalidated under the 
Due Process Clause, the courts will be very busy indeed.” Bowers, 478 U.S. at 195. 

308 See generally Stark, supra 197, at 201–08 (putting forward the core thesis that, after Lawrence and in 
respect of the most reliable reading of the police power, “public morality” must entail an element of “public con-
cern”). 
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dignity, as the individual would be demeaned if he were barred from making choices regard-
ing his life that do not bear on other people. In my opinion, the word ‘private,’ here, encom-
passes two aspects: one is objective, the other subjective. The objective aspect concerns the 
spatial dimension of the conduct and includes only actions performed in a place in which the 
actor can decide who is allowed to enter and whose sight is blocked to all nonconsenting 
people. The subjective dimension concerns those parties involved in the conduct: The latter 
remains “private” only until unwilling people are forced to take part in it, to assist in it, or to 
suffer its consequences.309 The two aspects are obviously intertwined, as people will fre-
quently be offended by some behavior simply because it does not occur in a secluded place 
that would shield them from the unwelcome sight (such as sexual intercourse that occurs in a 
car, where the windows and windshield have not been fully covered). Sometimes, however, 
even if the relevant actions are performed completely out of sight, their effects rebound onto 
other people (such as with adultery, as we have previously discussed). 

However, when the conduct crosses the barrier of privacy in one of its two aforemen-
tioned aspects, there is room for concern by the legislature (i.e., of a StatÈs governing major-
ity). The public sphere involves not only the individual but also the community of which he is 
member; thus, it is sound that the governing bodies of the latter might decide to intervene 
and regulate – or forbid – those actions that occur in that dimension. If an individual in the 
private sphere is entitled to a “realm of personal liberty which the government may not en-
ter,”310 in the public sphere, his judgments about what is viable in the quest for happiness can 
be – to a certain extent – circumscribed by the assessments of the majority. Provided that 
the constitutional dispositions that establish specific limitations to legislative action are re-
spected, the elected assemblies are able to pass laws for a multitude of purposes, including 
the protection of some ethical convictions that are considered fundamental to the society. 
This is what constitutes “public morality.” By saying that there is a legitimate State interest in 
“public morality” – as the U.S. Supreme Court has expressed since its first decisions and as I 
am not willing to dispute – we are affirming that in the public sphere (with regard to conduct 
that affects unwilling parties and/or that occurs in public places or in places open to the pub-
lic)311 the legislature/government is entitled to restrict the liberty to engage in certain activities 
                                                 

309 Instead of the two dimensions I enumerated, professor Hill names three different aspects entailed by 
the idea of a private activity: “[T]he place where an act occurs (e.g., that it occurs ‘behind closed doors’), the na-
ture of the act (e.g., that it is considered consensual or self-regarding), and the consequences of the act (e.g., that 
it does no harm to third parties).” Hill, supra note 219, at 9. I consider, however, the second and the third aspect 
necessarily coincident, and I joined them under the “subjective” dimension I mentioned, as I deem “self-regarding” 
only those activities that do not directly affect unconsenting third parties. 

310 Casey, 505 U.S. at 847. Cf. HOME OFFICE – SCOTTISH HOME DEPARTMENT, REPORT OF THE COMMITTEE 

ON HOMOSEXUAL OFFENCES AND PROSTITUTION 24 (Her Majesty’s Stationary Office, 1957 (providing the similar (and 
quite famous) words of the English Committee on Homosexual Offences and Prostitution (so-called Wolfenden 
Report) that “[u]nless a deliberate attempt is to be made by society, acting through the agency of the law, to 
equate the sphere of crime with that of sin, there must remain a realm of private morality and immorality which is, 
in brief and crude terms, not the law’s business.”). 

311 I employ here a terminology that is well-established in Italian constitutional law, that which distin-
guishes between “public places” and “places open to the public.” The first ones are places which everyone can 
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to prevent some ethical values to be trampled upon by these individuals. With regard to pri-
vate conduct, the individual’s assessment regarding what is “moral” and what is “immoral” – 
what is undignifying to him and what is not – should control; when the conduct somehow 
evades the private sphere, that assessment can be overridden by a communitarian assess-
ment. 

It might appear to be a hypocritical solution, a Victorian attempt to suffer, rather than 
truly tolerate, vice and debauchery – if we can pretend that they do not exist, since we do not 
hear them and we do not know about them, there is no problem. It might appear as the type 
of attitude summed up by an American actress’s wry quote: “My dear, I don’t care what they 
do, as long as they don’t do it in the streets and frighten the horses.”312 However, giving voice 
to such a type of prudery is not the activity I am attempting to engage in here. Instead, I am 
trying to strike a balance (a difficult one, I must admit) between two competing interests, both 
deserving careful protection. 

On one hand, we have the desire of the individual to evaluate the options of conduct 
that are available to him, to make his own choices and to pursue those goals he finds worthy: 
It makes the life he is living his life, and not a life that the government, or his fellow citizens, 
or whoever else, has imposed upon him.313 On the other hand, there is the interest of society 
to establish – in the words of contemporary legal scholars – a “milieu that reflects shared 
standards of civility and decency,”314 a “context or framework of mutual respect and trust and 
common understanding, an environment which is physically healthy and in which the weak 
can go about without fear of the whims of the strong.”315 This is also an important goal that 
can be legitimately pursued by a pluralist democracy. Pluralism, after all, does not mean 
complete skepticism or absence of values endorsed by the State, and a democracy is not 
bound to promote, or to create, a completely antiseptic environment, void of any ethical con-

                                                                                                                                                      

freely access, without restrictions, providing only they are not closed to the public at certain times (e.g., a square, 
a park). The second ones are places which everyone can access, as long as they meet the general requirements 
established by those who have the placÈs property, possession or management (e.g., a theater, a stadium, a 
cinema). Both kinds of places are kept distinct from “private places.” For the aforementioned concepts in Italian 
scholarship, see, e.g., ROBERTO BIN & GIOVANNI PITRUZZELLA, DIRITTO COSTITUZIONALE [CONSTITUTIONAL LAW] 501 
(8th ed., Giappichelli 2007). It is to be noted that U.S. Supreme Court jurisprudence emphasized the difference 
between conducts that take place in “the private home” and those which occur in “places of public accommoda-
tion,” like a theater, or a cinema. See Paris Adult Theatre I v. Slaton, 413 U.S. 49, 57, 65 (1973). I agree with the 
Court that the element of publicity that characterize the “places of public accommodation” excludes the claims of 
privacy for the activities performed inside them, see id. at 67 (“The idea of a ‘privacy’ right and a place of public 
accommodation are, in this context, mutually exclusive.”)), and entitles the State to subject the two places to dif-
ferent regulations. 

312 The quote is attributed to Mrs. Patrick Campbell (1865–1940), and is sometimes cited in slightly dif-
ferent versions. See ALAN DENT, MRS. PATRICK CAMPBELL 78 (Museum Press 1961). 

313 See David A.J. Richards, Commercial Sex and the Rights of the Person: A Moral Argument for the 
Decriminalization of Prostitution, 127 U. PA. L. REV. 1195, 1225 (1978–1979) (“Nevertheless, autonomy gives the 
persons the capacity to call their lives their own.”). 

314 HARRY M. CLOR, PUBLIC MORALITY AND LIBERAL SOCIETY: ESSAYS ON DECENCY, LAW, AND PORNOGRAPHY 

226 (Univ. of Notre Dame Press 1996). 
315 JOHN FINNIS, NATURAL LAW AND NATURAL RIGHTS 216 (Clarendon Press 1980). 
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viction or controversy, one in which it is compelled to publicly accept any conduct that indi-
viduals might fancy.316 Even in diverse and highly secularized societies such as the one in 
which we live, there is room for an “ethic of decency or civility (not simply rights and liberties) 
that is generally acknowledged as requisite to the well-being of the community as such – and 
is therefore recognized in public policy, and is (periodically at least) supported by the law.”317 

Remember the jurisprudence of the Italian Constitutional Court that was examined in 
the first part of the present paper and particularly judgments 9/1965 and 368/1992. In those 
cases, the Court drew a line between an “individual morality” that “lives within individual con-
science” and “cannot be disciplined by the law,”318 and a “public morality” that “[is] instead 
meant to stand for a value which belongs to the community as a whole.”319 On the one hand, 
we have some protection of personal autonomy in the private sphere, as the individual’s 
conduct may be banned only “when it is aimed at reaching the perception of the community, 
whose sense of decency only in such a way can be endangered or offended.”320 On the other 
hand, we have the confirmation that “public morality” “[is] not meant to express merely a va-
lue of individual liberty; or, more precisely, [is] not aimed at connoting the need for coexis-
tence among the freedoms of several individuals”321 but has a substantive content of its own 
and protects the values of society in its entirety. This line of reasoning also seems viable in 
the American context. The grounds for policing these moral values are different in the two 
legal systems: In Italy, there are two constitutional dispositions (Articles 19 and 21.6) which 
entrust the legislature with the power to safeguard “good mores”; in the U.S., the legal au-
thority to enforce “public morality” is grounded in the police power, which belongs to the 
states. Despite this difference, the power to legislate “public morality” exists in both systems, 
and – as I’ve tried to show – the jurisprudence, both of the Italian Constitutional Court and of 
the U.S. Supreme Court, clearly acknowledges this power, along with its limits. 

The question now turns out to be as follows: What types of ethical values can be en-
forced in this manner?322 The main issue in attempting to define “public morality,” as some 
have sharply noted,323 seems to be to risk reaching one of two extremes. 

                                                 

316 See Harry M. Clor, The Death of Public Morality?, 45 AM. J. JURIS. 33, 47 (2000) (“From the acknowl-
edged American idea that the individual citizen is entitled to respect, it does not follow, as a matter of logic, that 
the community is obliged to esteem equally whatever ways of life any individuals may happen to find desirable. 
We may, as we do, find more human dignity in the institution of marriage than in the practice of prostitution, with-
out going so far as to treat prostitutes as they were devoid of any human dignity or citizenship.”). 

317 Clor, supra note 316, at 33 (italics in original) (noting his definition of the concept of “public morality”). 
Professor Clor also specifies that “[t]he word ‘decency’ is meant to suggest a set of modest ethical demands, not 
classical virtue at its noblest or biblical goodness at its highest. What is envisioned is an intermediate ethic de-
manding of us something less than nobility but aiming higher than a mere set of minimal rules (abstention from 
violence, theft, and fraud) instrumental to life, liberty, and prosperity.” 

318 Corte cost., sent. 4 feb. 1965, n. 9, Gazz. Uff. 27 febbraio 1965, at § 5 of Considerato in diritto. 
319 Corte cost., sent. 9 jul. 1992, n. 368, Gazz. Uff. 5 agosto 1992, at § 2 of Considerato in diritto. 
320 Id. 
321 Id. 
322 See JOEL FEINBERG, HARMLESS WRONGDOING: THE MORAL LIMITS OF THE CRIMINAL LAW 135 (Oxford Univ. 

Press 1990) (“The question is not whether society can pass judgement at all in matters of morals, but rather 
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On the one hand, if a court merely accepts the opinion of the majority, the danger of a 
“sectarian drift” becomes tangible: Some conduct may be prohibited simply because a large 
portion of the population dislikes the conduct, regardless of whether the conduct is harmful or 
of its actual negative consequences on other individuals or on society as a whole. I have just 
reiterated that communitarian assessments might prevail over individual assessments in the 
public sphere. Although that proposition is true, I circumscribed the generality of that state-
ment by adding to a certain extent. This caveat is important. Even when the activities occur 
outside the realm of privacy, there are several dangers in admitting that the majority can ban 
whatever it fancies. The fact that an elected legislative body passed a law that articulates the 
feelings of a sizeable portion of the population cannot be sufficient to assume that it reflects 
acceptable values and that it should not be carefully scrutinized.324 The commitment to plu-
ralism and tolerance, which is a common feature of Western legal systems – and which per-
vades the U.S. Constitution325 – should caution against the temptation to allow the majority to 
have it its way, regardless of the cost. 

History also warns against such a peril. For example, miscegenation laws326 were cer-
tainly heartfelt by a vast portion of the population in the U.S. that enacted them and were di-
rected against a behavior that – although it presented an element of “publicity” – was for the 
most part harmless, in itself, to other people or to society as a whole.327 Miscegenation laws 
were grounded exclusively on “legal moralism.” Those laws, in facts, were aimed at protect-

                                                                                                                                                      

which matters of morals are its proper business; not whether morals are always a matter of private judgement 
only, but whether they are ever a matter for private judgement only.”); Don Welch, The State As a Purveyor of 
Morality, 56 GEO. WASH. L. REV. 540, 544 (1987–1988) (“The question, then, is not should morality be legally en-
forced, but rather which morality should be enforced.”). 

323 See Goldberg, supra note 219, at 1237. 
324 Recall Justice Blackmun’s and Justice Stevens’ words in their dissents in Bowers: “I cannot agree 

that either the length of time a majority has held its convictions or the passions with which it defends them can 
withdraw legislation from this Court’s scrutiny,” Bowers, 478 U.S. at 210 (Blackmun, J., dissenting); “the fact that 
the governing majority in a State has traditionally seen a particular practice as immoral is not a sufficient reason 
for upholding a law prohibiting the practice . . . ,” id. at 216 (Stevens, J., dissenting). See also Barnett, supra note 
219. Barnett points out that, if the mere appeal to majoritarian judgment of immorality were sufficient to deem a 
law as a legitimate exercise of State police power, then this would be tantamount to “recognize an unlimited po-
lice power in state legislatures” and that “[u]nlimited power is the very definition of tyranny.” Id. at 36–37. The cir-
cularity of the “majoritarian impulse argument” is noted also by Suzanne Goldberg. See Goldberg, supra note 
219, at 1284–87 (“If a law’s enactment is sufficient to demonstrate moral views and if moral views are enough to 
sustain a law, then all laws would have to be sustained.”).  

325 See generally DAVID A.J. RICHARDS, TOLERATION AND THE CONSTITUTION (Oxford Univ. Press 1986). 
326 See Peter M. Cicchino, Reason and the Rule of Law: Should Bare Assertions of “Public Morality” 

Qualify as Legitimate Government Interests for the Purposes of Equal Protection Review, 87 GEO. L.J. 139, 173–
74 (1998–1999). The example of miscegenation laws is mentioned also by Justice Stevens in his dissent in Bow-
ers. See Bowers, 478 U.S. at 216 (Stevens, J., dissenting). 

327 Lest we want to follow a Devlinian line of reasoning and consider social change – any form of social 
change – a harm to society. I think, however, that professor Hart and professor Feinberg provided an adequate 
response to this form of extreme legal conservatism by pointing out that no society can afford to employ the 
weapon of criminal sanction in order to crystallize a certain status quo. See HART, supra note 1, at 48–52; 
FEINBERG, supra note 322, at 39–80. 
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ing an ethical value (many of us would rather consider it a ‘disvalue,’ although it still belongs 
to the sphere of ethics),328 and might be supported by a claim of “public morality.” Such an 
interpretation of the general clause, however, turned out to be illegitimate,329 and now it is 
universally accepted that the Constitution provides a solid defense against any reading of 
“public morality” that gives voice to racial prejudice. Nonetheless, how can we be certain that 
the legislature is not expressing other forms of similar bias when it appeals to “public moral-
ity”? I think we would all criticize a law that prohibited crippled people (a characteristic that is 
race-neutral) to marry or even to publicly walk hand-in-hand with a person that does not have 
the same handicap, even if we knew that an overwhelming majority in the place in which the 
law is in force considers the proscribed behavior an opprobrium. However, we would proba-
bly be more inclined to sustain a law that – out of the citizens’ moral outrage – prohibited 
public shows in which (consenting) crippled people are mocked, insulted or even beaten to 
amuse a group of spectators. What is the difference between the two cases? How do we 
draw a line between them? Once again, it is a matter of critical morality – as opposed to the 
mere positive morality – of a certain community:330 We want to know how to recognize the 
principles of morality that a State cannot impose on its citizens and to know how to identify 
those principles that can be vested with legal power. 

Conversely, if the scholar or jurist tries to avoid being influenced by majoritarian opin-
ions, he might well end up replacing them with his personal moral views.331 Regarding the 
position of judges as qualified interpreters, Justice Scalia expressed this concern in his dis-
sent in Romer v. Evans.332 In his eyes, the Court had not simply adopted the wrong decision; 
instead, it had openly taken sides in a cultural war that should have been waged in the politi-
cal – and not the judicial – arena.333 The Justices, as “knights Templar,”334 had faced the tra-

                                                 

328 Though these heartfelt convictions on the necessity to ban mixed marriages would probably be la-
beled by professor Dworkin as moral positions in an “anthropological sense,” rather than in a “discriminatory 
sense” (for this terminology, see supra note 56), being grounded mainly on “prejudice, rationalizations, matters of 
personal aversion or taste, arbitrary stands, and the like.” TAKING RIGHTS SERIOUSLY, supra note 1, at 248. 

329 See Loving v. Virginia, 388 U.S. 1 (1967); see also Bowers, 478 U.S. at 216 (Stevens, J., dissenting) 
(“[N]either history nor tradition could save a law prohibiting miscegenation from constitutional attack.”). 

330 For this terminology, see supra note 57. 
331 Recall the admonishment of the plurality in Casey: “Our obligation is to define the liberty of all, not to 

mandate our moral code.” Casey, 505 U.S. at 850. This approach was reprised by Justice Kennedy in Lawrence, 
539 U.S. at 559. See also Washington v. Glucksberg, 521 U.S. at 720 (“By extending constitutional protection to 
an asserted right or liberty interest, we, to a great extent, place the matter outside the arena of public debate and 
legislative action. We must therefore ‘exercise the utmost care whenever we are asked to break new ground in 
this field,’ lest the liberty protected by the Due Process Clause be subtly transformed into the policy preferences 
of the Members of this Court.” (quoting Collins v. Harker Heights, 503 U.S. 115, 125 (1992) and citing Moore v. 
City of East Cleveland, 431 U.S. 494, 502 (1977))). 

332 517 U.S. 620 (1996). 
333 See id. at 652 (Scalia, J., dissenting) (“I would not myself indulge in such official praise for heterosex-

ual monogamy, because I think it no business of the courts (as opposed to the political branches) to take sides in 
this culture war. But the Court today has done so, not only by inventing a novel and extravagant constitutional 
doctrine to take the victory away from traditional forces, but even by verbally disparaging as bigotry adherence to 
traditional attitudes.”). On the complex relationship between the Supreme Court and culture (that is defined as 
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ditional and majoritarian morality, as expressed in Amendment 2 of the Colorado Constitu-
tion, and, fighting alongside an influential minority, had defeated the provision by declaring it 
unconstitutional in the name of a different morality that the Court espoused in its ruling. Simi-
lar criticism has been levied against Lawrence.335 Aside from the idiosyncratic merits of the 
Romer and the Lawrence cases, I think that this argument rubs salt in the wound: If the judge 
maintains that “public morality” is a legitimate State interest but refuses to pay lip service to 
majoritarian moral creeds, where does he look for the ethical principles that can justify or 
condemn a statute? As Suzanne Goldberg notes, in a pluralistic context, “the American pub-
lic does not share a single, coherent vision to which courts might turn when evaluating a 
morals rationale.”336 We are immersed in a social environment in which different religions, 
different philosophies, different schools of thought promote their own beliefs, their own moral 
codes, and their own truths. How can a judge find his way in such a complex and diverse re-
ality? Every attempt he makes to ground his decision on principles other than those accepted 
by the majority is at risk of being considered a way of “taking sides” in the cultural, philoso-
phical or religious debate, fighting fire with fire and defeating partisan creeds by means of 
other equally partisan creeds. 

The question, therefore, remains the same: In this type of society, what can legiti-
mately count as “public morality”? 

To answer this question, I believe that we might in fact draw from the jurisprudence of 
the Italian Constitutional Court, and in particular from judgment 293/2000, which I introduced 
at the beginning of my research.337 As we have previously shown, from the words of the 
Court, as the founding document of a society, the Constitution emerges not only as its high-
est source of legal rules but also as a locus of values that ground the society itself and that 
ought to be shared (or at least respected) by all individuals and groups that are members of 

                                                                                                                                                      

“the beliefs and values of nonjudicial actors,” Post, supra note 219, at 8), and their mutual influences, see Post, 
supra note 219. 

334 The metaphor is employed by Justice Scalia himself: see Romer, 517 U.S. at 652. 
335 See Lawrence, 539 U.S. at 602 (Scalia, J., dissenting) (“Today’s opinion is the product of a Court, 

which is the product of a law-profession culture, that has largely signed on to the so-called homosexual agenda, 
by which I mean the agenda promoted by some homosexual activists directed at eliminating the moral oppro-
brium that has traditionally attached to homosexual conduct. . . . One of the most revealing statements in today’s 
opinion is the Court’s grim warning that the criminalization of homosexual conduct is ‘an invitation to subject ho-
mosexual persons to discrimination both in the public and in the private spheres.’ . . . It is clear from this that the 
Court has taken sides in the culture war, departing from its role of assuring, as neutral observer, that the democ-
ratic rules of engagement are observed.” (quoting id. at 575)). See also Graglia, supra note 219. Graglia is very 
critical towards Lawrence, which the author sees as a (successful) attempt of the Court to replace the legislation 
passed by elected representatives of the people with the Justices’ policy preferences. Curiously, it has been no-
ticed that Justice Kennedy’s opinion in Lawrence (and, in particular, the admonishment I quoted supra note 309) 
was a criticism of Justice WhitÈs attempt to impose his own moral code in Bowers. See Eskridge, supra note 219, 
at 1047; Daly, supra note 190, at 230. 

336 Goldberg, supra note 219, at 1288–89. 
337 See supra, Part I of this article. 
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it,338 which empowers the legislature to enforce those values without the risk of a sectarian 
drift and without being liable for favoring some particular faction over opposing factions. In 
addition, judges are entitled to interpret legal concepts according to the same values without 
being accused of attempting to impose their personal moral agendas by invalidating statutes 
passed by democratically elected assemblies. Thus, underlying constitutional values may 
represent not only a filter339 to exclude unacceptable interpretations (as we have shown) but 
also an asset in the quest to find positive content for legal concepts. They can provide an 
“anchor”340 for the idea of “public morality” and make it less permeable to the whims and pre-
judices of factions. My argument is that if it is in our Constitutions, then we must look for our 
“overlapping consensus” in matters involving ethical values that the State is allowed to en-
force.341 No other source – whether the Bible, the Quran, Marx’s Capital or LockÈs Second 
Treatise on Government – can escape the accusation of being a vehicle for some factional-
ized opinion. 

In the case of “public morality,” we have shown that the value to which the Italian 
Court has anchored this notion is human dignity. I believe that this suggestion may be valu-
able in the context of U.S. law as well, once human dignity is shown to be a value underpin-
ning the U.S. Constitution, as I have tried to demonstrate in this article. More precisely, I ar-
gue that – whereas the first dimension of dignity helped us to realize what “public morality” 
cannot be (i.e., its boundaries) – the second dimension of dignity can help us devise a suit-
able definition of the clause. 

The second dimension of dignity entails a relational claim and shows how we cannot 
treat our fellow human beings if we do not want to debase them and if we do not consider 
them inferior to us. It binds us to keep in mind that our neighbors are persons who are enti-
tled to the same consideration and respect that we claim for ourselves. They are not toys we 
can use for our pleasure, they are not instruments we can exploit for our purposes, and they 
are not things that we can dispose of. Notwithstanding each individual’s different features, he 
is always “one of us,” and we cannot deprive him of this status by doing something that deni-
grates him and demotes him to the rank of a lesser being. Aside from the easy rhetoric that 

                                                 

338 I’ve also warned that, in my opinion, the judgment of Italian Constitutional Court presupposes the vi-
ability of a moral reading of the Constitution, and that it is possible to find moral values, not only rules, in its text. It 
is a perspective that I endorse here, and that I find suitable in U.S. context as well.  

339 The filtering function of Constitutional values is highlighted, with special regard to the “good mores” 
clause, by Manetti. Manetti, supra note 15, at 217. 

340 For the idea of an “anchored rationality” in a “community of reason,” that is a reason which shares 
some ethical standards that can guide individual actions, see Philip Selznick, The Idea of a Communitarian Moral-
ity, 75 CAL. L. REV. 445 (1987). See also SOVEREIGN VIRTUE, supra note 1, at 221–22 (providing a response).  

341 See Carlos A. Ball, The Proper Role of Morality in State Policies on Sexual Orientation and Intimate 
Relationships, 35 N.Y.U. REV. L. & SOC. CHANGE 81 (2011) (“Admittedly, one difficulty in defending the StatÈs in-
corporation of moral positions when it sets policy is the many possible moral positions that it could embrace. A 
critic may fairly ask how the government is supposed to choose among (often conflicting) moral positions. One 
answer is that the government can use the Constitution as a moral polestar of sorts. The Constitution, among 
other things, represents a codification of the values that we share as a nation. It therefore seems particularly le-
gitimate to rely on those values in setting governmental policy.” (emphasis added)).  
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can stem from any discourse regarding this conception of dignity, I should clarify that I am 
not arguing that the legislature must prohibit conduct that is offensive to it and that the value 
of human dignity results in an obligation of the State to enforce it (in the same way that I did 
not posit that human dignity immediately and directly bestows a right upon citizens).342 My 
point here is that, if the majority, through its representatives and in a certain historical period, 
feels that it is necessary to ban or regulate certain behaviors because it perceives that they 
violate this dimension of human dignity, then that majority may do so by appealing to the pro-
tection of a (legitimately interpreted) “public morality.” 

4. Some Examples of Conducts Against “Public Morality” 

There are certain examples of conduct that might violate this dimension of human di-
gnity and that might therefore be regulated or banned based on a concern for safeguarding 
“public morality.” We examine several of these below. 

a) Degrading spectacles 

For starters, we can name certain types of spectacles that portray the participants in a 
demeaning manner while engaging in humiliating activities simply to amuse bystanders. 
Freak shows might be an example, when the portrayed people are typically mocked or held 
up to public scorn because of their unusual physical features.343 Another rather famous ex-
ample – which, in fact, may be considered just a peculiar type of freak show – is the case of 
“dwarf tossing,” a contest whose goal is to throw a person affected by dwarfism and covered 
in Velcro clothing as far as possible onto a Velcro mattress or other similar receiving struc-
ture.344 

                                                 

342 See supra Part II, § 3.  
343 On freak shows and their regulations, see Brigham A. Fordham, Dangerous Bodies: Freak Shows, 

Expression, and Exploitation, 14 UCLA ENT. L. REV. 207 (2007). The author also provides a comprehensive list of 
the States in which these spectacles are forbidden, see id. at 227, n. 122, and he examines some of the possible 
rationales for prohibiting freak shows, including the proscription of “displays that tend to portray persons with un-
usual bodies as strange and inferior, as the traditional freak show has often done,” id. at 243. The author, how-
ever, argues that many statutes banning freak shows that are in force today are overbroad with regard to this 
purpose, as they target both spectacles that deride and degrade the participants and those which do not. Id. at 
243–44. I agree with Fordham that shows that somehow manage not to offend the dignity of the involved people 
would fall short of a “public morality” justification. 

344 The case arose in France, where – following a circular of the Ministry of Interior concerning public 
events – the mayors of two cities (Aix-en-Provence and Morsang-sur-Orge) issued ordinances banning dwarf 
tossing in their territories. The Conseil d’Etat sustained the ordinances, see Conseil d’État, Ass., 27 octobre 1995 
(2 éspeces), Commune de Morsang-sur-Orge ed Commune d’Aix-en-Provence, R.F.D.A. (1995), 1205, holding 
that, since these kinds of spectacles undermined human dignity, and that human dignity was a component of that 
“ordre publique” which local authorities are entitled to protect, these regulations were fully justified under the law. 
It must be noticed that the Conseil d’État, oddly, decided not to ascribe the protection of human dignity to “public 
morality,” choosing instead the different and broader concept of “ordre publique.” Following these rulings, a man 
affected by dwarfism who was previously employed in these contests, Manuel Wackenheim, filed a suit to the 
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Now the game itself may not be dangerous to the people being thrown, if sufficient 
precautions are taken (at least, not more dangerous than many common sporting activities); 
thus, what matters here is not the concrete harm to the involved parties. Moreover, the han-
dicapped person is a consenting adult – not a slave forced to undergo such a humiliation by 
a sadistic master –, he is paid for his efforts, and this type of activity may even earn him mo-
re than several other jobs. Thus, what a community might be outraged at is the very idea of a 
person who is treated as an object by another one just for fun due to his handicapped condi-
tion. In the eyes of many, this idea clearly conflicts with the concept of dignity as respect for 
our neighbors as fellow human beings. Being cast around is hardly a pleasant and respectful 
activity; few of us, I believe, would like being tossed like a ball or a Frisbee by a stranger, 
particularly if the latter thinks he is entitled to do so because of some physical flaws or fea-
tures we might display.345 Some would agree to endure such treatment – not because they 
like it – but because it might turn out to be profitable for them.346 Now, if a handicapped per-
son wants to endure it in private (for instance, if he manages to persuade one of his ac-
quaintances to pay for the privilege of throwing him around in a private and safe environ-
ment), nobody could object, if we kept in mind our previous reflections on the balancing 
process involved between private and public dimensions of dignity. In this case, it is up to 
this person to assess whether it is undignifying for him or not. I think, however, that, if this 
type of game is to occur in a place of public accommodation, a community can pass judg-
ment on it and hold that it clashes with an important social value, as it diminishes the consid-
eration of handicapped people and embodies the idea that they are something (rather than 
someone) to play with and that there is nothing wrong in so doing. For these reasons, the 
governing bodies of that community may decide to discourage dwarf-tossing or to ban it alto-

                                                                                                                                                      

Human Committee established by the International Covenant on Civil and Political Rights of 1966. He claimed 
that the ordinances issued by the two French cities undermined his dignity, having deprived him of his job. The 
Committee rejected his claims, holding that “the ban on dwarf tossing as practised by the author did not constitute 
an abusive measure but was necessary in order to protect public order, which brings into play considerations of 
human dignity that are compatible with the objectives of the Covenant.” See Human Rights Committee, Wacken-
heim v. France, Comm. No. 854/1999: France, 26 Feb. 2002, UN Doc CCPR/C/75/D/854/1999, § 7.4. On the 
dwarf-tossing case in France, see, e.g., Three Concepts of Dignity, supra note 61, at 226–27. In the U.S., cur-
rently dwarf-tossing is forbidden in Florida; see Fla. Stat., Ch. 89-204, Sec. 561.665 (1989); see also Fla. Admin. 
Code, Dept. Bus. Reg., 61A-3.048. Further, in the State of New York, see 1990 N.Y. LAWS 2744. On these bans 
and the situation in U.S., see, e.g., Robert W. McGee, If Dwarf-Tossing Is Outlawed, Only Outlaws Will Toss 
Dwarfs: Is Dwarf-Tossing a Victimless Crime?, 38 AM. J. JURIS. 335 (1993).  

345 What about a “let’s throw the skinny guy as far as possible!” game? But we can imagine some exam-
ples that would appear even more outrageous to our civic consciences. What about a contest in which black peo-
ple are thrown cream pies in their faces, as it is portrayed in the movie My Name Is Nobody? Just like the dwarf-
tossing game, here some people are subject to a demeaning treatment due to some personal features of theirs, 
to the amusement of the players. Once again, nobody is harmed, and the black people are (now) free individuals 
who choose this activity of their own accord, and who are paid (let’s say: even well-paid) for their efforts. Never-
theless, my guess is that a vast array of the population would feel at best uncomfortable and at worst disgusted 
by the simple presence of such an event in a place of public accommodation.  

346 As I’ve just pointed out, this was indeed Manuel Wackenheim’s claim in the Wackenheim v. France 
case. See supra note 322. 
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gether with full justification for reasons related to preserving a dignity-oriented “public moral-
ity.” 

Moving to less bizarre examples, we can think of some gruesome shows or contests 
that feature a display of violence toward certain people. Without exhuming Irving Kristol and 
Joel Feinberg’s extreme case of a gladiatorial game,347 or Germany’s peculiar ban on a laser 
game,348 we can focus on certain violent sports whose main goal is to hurt the opponent, 
sometimes even in the harshest and most rampant way,349 such as in martial sports including 
boxing, wrestling or (more obviously) Mixed Martial Arts (MMA, better – or worse – known as 
“ultimate fighting”) competitions.350 The simple decision to regulate these activities might be 
motivated – in addition to other obvious reasons, such as safeguarding the lives of the con-

                                                 

347 This example was proposed by Irving Kristol in his article Pornography, Obscenity, and the Case for 
Censorship, New York Time Magazine, March 28, 1971, and later reprised by Joel Feinberg. See FEINBERG, su-
pra note 322, at 128–33. 

348 I refer to the well-known Omega case, concerning a ban imposed in 1994 by local authorities of the 
German city of Bonn on a “laser game” activity, that is a contest in which the participants, armed with laser weap-
ons, shoot at devices placed in their opponents’ vests or in the corridors of the structure in which the game takes 
place (the “laserdrome”). The police authorities prohibited the laser game, as it involved “playing at killing people,” 
in a way that was considered incompatible with the respect for human dignity as protected by article 1.1. of the 
German Basic Law. The first and second instance administrative Courts upheld the Bonn policÈs ordinance and 
the last instance judge, the Federal Administrative Court (Bundesverwaltungsgericht), was ready to agree with the 
lower Courts on national law grounds. The Bundesverwaltungsgericht, however, wasn’t sure about the compatibil-
ity of such a ruling with EU law, and in particular with the fundamental freedom to provide services (art. 49 of the 
former E.C. Treaty) and with the freedom of movement of goods (art. 28 of the former E.C. Treaty), therefore it 
referred the question to the European Court of Justice according to the mechanism of preliminary ruling estab-
lished by the E.C. Treaty. Given the fact that the measure adopted by German authorities was aimed at safe-
guarding human dignity, and that human rights (among which, evidently, the Court numbered dignity itself) is a 
common commitment of member countries of European Union, the Court concluded that “In the light of the above 
considerations, the answer to the question must be that Community law does not preclude an economic activity 
consisting of the commercial exploitation of games simulating acts of homicide from being made subject to a na-
tional prohibition measure adopted on grounds of protecting public policy by reason of the fact that that activity is 
an affront to human dignity (case C-36/02 Omega [2004] ECR I-09609 14, § 41).” For details on the Omega case 
and further references, see, e.g., Roberto Conti, La dignità umana dinanzi alla Corte di giustizia, CORRIERE GIURI-

DICO 488 (2005); Marilena Gennusa, La dignità umana vista dal Lussemburgo, QUADERNI COSTITUZIONALI 174 
(2005); Sacco, supra note 123, at 600 ff.; DI CIOMMO, supra note 123, at 206 ff..  

349 I admit that there might be a line dividing those sports whose goal is to subdue the adversary by 
means of a limited and eventual use of force, like American football, and those sports whose goal is to harm the 
adversary, by means of whatever kind of force turns out to be necessary (within the rules of the game, of course).  

350 MMA has been statutorily defined as “unarmed combat involving the use, subject to any applicable 
limitations . . . of a combination of techniques from different disciplines of the martial arts, including, without limita-
tion, grappling, kicking and striking,” NEV. ADMIN. CODE § 467.00285 (2001), or “the convergence of techniques 
from a variety of combative sports disciplines including boxing, wrestling, judo, jujitsu, kickboxing and others,” 
OHIO ADMIN. CODE 3773:7-01(P) (2007). More generally, it is defined as “a constantly evolving combat sport in 
which highly trained professional athletes utilize the disciplines of jiu-jitsu, karate, boxing, kickboxing, wrestling, 
and other forms of martial arts to their strategic and tactical advantage to win by knockout, submission, or deci-
sion in a supervised and regulated match” Jordan T. Smith, Fighting for Regulation: Mixed Martial Arts Legislation 
in the United States, 58 DRAKE L. REV. 617 (2009–2010). Currently, MMA is regulated in all U.S. States, except 
New York, where it is still banned. 
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tenders – by “public morality” concerns, as the legislature might want to limit the amount of 
violence that a human being is allowed to inflict on another before the event descends into a 
brutal brawl. In other words, the State might have an interest in delimiting a precise bound-
ary, the crossing of which turns a sporting contest into an extravaganza of gratuitous cruelty 
among savages. However, the society might also deem these practices completely unac-
ceptable and ban them altogether using the same justification. Such events may be consid-
ered to clash with the value of human dignity, and the society may disapprove of the in-
fringement of that value.351 Of course, the participants might not share the majority’s opinion 
and may judge these actions as anything but undignifying. In a boxing contest, for example, 
a boxer might not see the use of violence as a display of contempt of, or cruelty toward, an-
other human being. On the contrary, he may think that meeting his adversary in the ring en-
tails a certain amount of respect toward him, as he would probably not accept a challenge by 
a manifestly inferior opponent (with respect to his physical strength). Nevertheless, given that 
these contests transcend the private spheres of the parties, their evaluation can be once 
again overruled by that of the community in whose domain the violent contests occur. 

Prostitution and distribution of some types of pornography represent other significant 
examples of conducts that might fall under “public morality” concerns. We examine these be-
haviors below. 

b) Prostitution 

Prostitution is the performance of sexual acts by a person not out of affection toward 
the other involved party or for the mere pleasure of the act but in exchange for money or for 
some other type of compensation or advantage granted to the performer.352 It is currently for-

                                                 

351 I must emphasize that the protection of a shared value, labeled as “public morality,” is a different in-
terest than the prevention of (moral) harm to the society as a whole. The first is, in facts, an example of “legal 
moralism,” while the second is an application of the “harm principle,” with the entire community as the offended 
party. The two interests might overlap, especially in these hypotheses I mentioned up to this point and in those I 
will explain momentarily, but nevertheless they do not coincide. If I am walking down the road and see two per-
sons engaging in a brutal fight, savagely injuring themselves and beating each other to a bloody pulp, I might be 
disgusted by this sight, and think they are trampling some values I hold in high regard. I would disapprove of their 
actions, and probably I would like to stop them, even if I am not afraid to be morally injured myself, and to become 
a worse person by just watching them. I am not contesting that an extremely violent show like MMA could pro-
duce detrimental effects on some of the spectators and arouse their worst tendencies, but even if these effects 
were not proven, the society might as well desire to display its disapproval of a conduct that clashes against an 
important value like human dignity. Having accepted that, in the public sphere, “public morality” (that is: the pro-
tection of ethical values) is a legitimate interest per se, within the boundaries I tried to outline, it is not necessary 
to argue that the infringement of those value also produces an empirically proven harm to someone, lest we want 
to entirely dissolve “public morality” into the “harm principle” (a step I am not ready to take).  

352 Prostitution has been defined, for example, as the activity of “an individual who indiscriminately pro-
vides sexual relations in return for money payments.” A.C. KINSEY-W.B. POMEROY-C.E. MARTIN, SEXUAL BEHAVIOR 

IN THE HUMAN MALE 595 (W.B. Saunders Co. 1948). In the same direction, for example, the legislation of the only 
U.S. State which allows prostitution, Nevada, defines this activity as “engaging in sexual conduct for a fee,” NRS 
201.295. I found useful to specify in the text that the payment needs not to be in monetary terms, but may involve 
other kinds of benefits as well. Of course, sometimes offering or receiving such benefits represents also another 

 



 

 
R I V I S T A  A I C  72

bidden in the U.S., except in the State of Nevada, and even there its legality depends on 
county regulations and is permitted only in licensed houses.353 Following the arguments I ha-
ve made up to this point, I admit that there might be a case for shielding ‘privatÈ prostitution 
from government interference, if the latter is motivated solely by the disapproval of the com-
munity, Justice Kennedy’s caveat in Lawrence notwithstanding. 

Absent other interests (and I do not exclude that there may be some relevant other in-
terests), we have shown that, in the private sphere, the individual is the judge of his morality 
and the shaper of his own fate. The decision of an adult to ‘sell’ his or her own body to an-
other adult is surely one of those choices involving the definition of onÈs own concept of ex-
istence that we have encountered previously.354 We have shown that the commitment to re-
spect dignity – in this case, the first dimension of dignity – would shelter that decision from 
our interference, no matter how strongly we disapprove of it. Otherwise, to protect the prosti-
tutÈs dignity from exploitation by a third party, we would have to infringe that very same dig-
nity ourselves by failing to recognize the prostitute as a rational agent with ends of his or her 
own. 

When the meretricious behavior crosses the boundaries of privacy, however, society 
reacquires its right to pass judgment on that conduct and to deem it illicit (if it chooses). Why 
is that? It is not because prostitution merely contradicts certain religious or philosophical be-
liefs or because many people just do not like it; instead, it is because society might decide to 
single out its potential conflict with (the second dimension of) human dignity. Voicing the 
opinion of the community, the legislature could say: “By agreeing to perform sexual acts, 
which are among the most intimate behaviors of a human being, you make your body the 
instrument of your neighbor’s pleasure; you agree to be used by another for his or her amu-
sement, and in turn you use the other person as a source of profit. We believe that this be-
havior infringes the value of dignity that our society professes, and which is embedded in our 
Constitution. However, since we respect your own dignity and the power to choose that it en-
tails, you are free to discreetly engage in this behavior in the privacy of your own home, but 
we do not want to have anything to do with it. We do not want you to publicly advertise it, we 
will not authorize you to do it in an organized form (i.e., to set up a brothel), and we will not 
grant your transactions the protection of the law.” This line of reasoning might justify the pro-
hibition of soliciting and of publicly advertising meretricious activities or a ban on street prosti-
tution and on brothels, and it might justify the punishment of any form of facilitation of other 

                                                                                                                                                      

kind of crime: think of a professor promising a student a good grade in a test if the student accepts to engage in 
sexual intercourse with him or her; in this case the act of prostitution also represent an act of bribery. 

353 See NRS 201.354 (“Engaging in prostitution or solicitation for prostitution: Penalty; exception – 1. It is 
unlawful for any person to engage in prostitution or solicitation therefor, except in a licensed house of prostitu-
tion.”). 

354 Arguments for the decriminalization of prostitution grounded on personal autonomy are advanced, for 
example, by Richards, supra note 313. See further references in id. at 1201, n. 30. 
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peoplÈs prostitution and the refusal to legally recognize the contracts of prostitution as valid 
and entitled to enforcement by public authorities.355 

c) Demeaning pornography 

Some forms of pornography might represent another example.356 As noted above, the 
U.S. Supreme Court’s jurisprudence has constantly held that obscene materials do not enjoy 
protection under the First Amendment; they are not “protected speech” because they do not 
truly convey ideas and have no significant social value.357 Therefore, U.S. states hold on to 
                                                 

355 This is pretty much the solution adopted in Italy, where the Legge 20 febbraio 1958, n. 75, Gazz. Uff. 
04 marzo 1958, n. 55 (better known as “Legge Merlin,” from the name of its proponent, senator Lina Merlin), put 
an end to the regulated system of prostitution in Italy and established several felonies for conducts concerning 
prostitution (such as exploiting, pandering, setting up a brothel etc.); the law didn’t make the conduct of prostitu-
tion itself illegal, and the latter still is not a crime (save for the one involving minors, now punished under art. 600-
bis of the Penal Code, which also provides the only legal definition of “prostitution”). On the other hand, meretri-
cious transactions are denied the protection of the law by art. 2035 of the Civil Code (entitled “Payments against 
good mores”), according to which “Chi ha eseguito una prestazione per uno scopo che, anche da parte sua, costi-
tuisca offesa al buon costume, non può ripetere ciò che ha pagato” (“Whoever made a payment for a purpose 
that, on his part as well [as on the receiver’s one], offends the good mores, cannot claim back what he paid.”). For 
an overview of Italian legislation regarding prostitution after the enactment of legge 75/1958, see Giuseppe La 
Cute, Prostituzione (diritto vigente), in ENCICLOPEDIA DEL DIRITTO 452–78 (Giuffrè 1988). 

356 The literature on obscenity and pornography (to make things easier, in this context I use the two ex-
pressions interchangeably, as I assume that pornography is undoubtedly an example of obscenity, though at-
tempts have been made to draw a line between the two concepts: see, e.g., Richards, supra note 172, at 55–59; 
FEINBERG, supra note 288, at 97–154; see also Bret Boyce, Obscenity and Community Standards, 33 YALE J. INT’L 

LAW 299, 303–04 (2008), who points out the difficulty in defining the terms) is vast. To mention some scholarship 
on the topic, we could recall Henkin, supra note 241; C. Peter Magrath, The Obscenity Cases: Grapes of Roth, 
1966 SUP. CT. REV. 7 (1966); CLOR, supra note 314; M.C. Slough, Obscenity, Freedom, and Responsibility, 3 
CREIGHTON L. REV. 218 (1969–1970); Richards, supra note 172; Ronald Dworkin, Is There a Right to Pornogra-
phy?, 1 OXFORD J. LEGAL STUD. 177 (1981); FEINBERG, supra note 288; David Cole, Playing by Pornography’s 
Rules: The Regulation of Sexual Expression, 143 U. PA. L. REV. 111 (1994); Andrew Koppelman, Does Obscenity 
Cause Moral Harm?, 105 COLUM. L. REV. 1635 (2005); Andrew Koppelman, Madisonian Pornography or, the Im-
portance of Jeffrey Sherman, 84 CHI-KENT L. REV. 597 (2009); Elizabeth Harmer Dionne, Pornography, Morality, 
and Harm: Why Miller Should Survive Lawrence, 15 GEO. MASON L. REV. 611 (2007–2008); Boyce, supra. A sig-
nificant body of literature on obscenity is represented by feminist writers who advocate its prohibition: see, e.g., 
CATHARINE A. MACKINNON, ONLY WORDS (Harvard Univ. Press 1993); DIANA E.H. RUSSELL, AGAINST PORNOGRAPHY: 
THE EVIDENCE OF HARM (Russell Publications, 1993); DIANA E.H. RUSSELL, IN HARM’S WAY: THE PORNOGRAPHY CIVIL 

RIGHTS HEARINGS (Catharine A. MacKinnon & Andrea Dworkin eds., Harvard Univ. Press 1998); DIANA E.H. RUS-

SELL, NOT FOR SALE: FEMINISTS RESISTING PROSTITUTION AND PORNOGRAPHY (Rebecca Whisnant & Christine Stark 
eds., Spinifex Press 2004). I must emphasize, however, that the feminist front is not compact in rejecting pornog-
raphy and there are writers who instead opposed censorship of obscenity: see, e.g., Jeanne L. Schroeder, Ca-
tharinÈs Wheel: MacKinnon’s Pornography Analysis as a Return to Traditional Christian Sexual Theory, 38 N.Y.L. 
SCH. L. REV. 225 (1993) (criticizing prominent feminist scholar Catharine MacKinnon’s approach); NADINE 

STROSSEN, DEFENDING PORNOGRAPHY: FREE SPEECH, SEX, AND THE FIGHT FOR WOMEN’S RIGHTS (2d ed., New York 
Univ. Press 2000). 

357 Before Roth v. U.S., see, e.g., Ex parte Jackson, 96 U. S. 727, 736–37; United States v. Chase, 135 
U. S. 255, 261; Robertson v. Baldwin, 165 U. S. 275, 281; Public Clearing House v. Coyne, 194 U. S. 497, 508; 
Hoke v. United States, 227 U. S. 308, 322; Near v. Minnesota, 283 U. S. 697, 716; Chaplinsky v. New Hampshire, 
315 U. S. 568, 571–72; Winters v. New York, 333 U. S. 507, 510; Beauharnais v. Illinois, 343 U. S. 250, 266. 
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their capability to restrict the circulation of such materials as an exercise of their police power 
if such prohibitions are aimed at safeguarding legitimate State interests. In Paris Adult Thea-
tre I v. Slaton, the Court addressed “the interest of the public in the quality of life and the total 
community environment, the tone of commerce in the great city centers, and, possibly, the 
public safety itself,”358 and (more importantly, as far as we are concerned) the “right of the 
Nation and of the States to maintain a decent society.”359 The Court here seems to affirm that 
this interest does not coincide with either concrete harm to the society or to unwilling parties 
(which may be an additional concern) or with a sectarian moral disapproval of obscenity, by 
noting as follows: 

The issue in this context goes beyond whether someone, or even the majority, considers the conduct 
depicted as “wrong” or “sinful.” The States have the power to make a morally neutral judgment that pub-
lic exhibition of obscene material, or commerce in such material, has a tendency to injure the community 
as a whole, to endanger the public safety, or to jeopardize, in Mr. Chief Justice Warren’s words, the 
States’ “right . . . to maintain a decent society.”360 

If we read this “right to maintain a decent society” as an interest in preventing the 
breach of important shared values361 that are considered fundamental by a society – and, in 
particular, that are connected to human dignity as I have defined it – I cannot but agree with 
the Court’s reasoning. I argue that some types of obscene materials effectively infringe upon 
a “public morality” that is this value. Feminist advocates of censorship might have a strong 
case here with respect to movies that portray women as quasi-mindless beings who are vari-
ously mistreated by their counterparts and considered fit only for satisfying men’s lust.362 

                                                                                                                                                      

Subsequently, see Roth v. U.S., 354 U.S. 476 (1957) (establishing the first “obscenity test,” which was later re-
placed by the one introduced in Miller v. California, 413 U.S. 15 (1973)). See also Jacobellis v. Ohio, 378 U.S., 
184, 188 (1964); U.S. v. 12 200-ft. Reels of Film, 413 U.S. 123, 126 (1973); U.S. v. Orito, 413 U.S. 139, 143 
(1973). But see, e.g., Ginzburg v. U.S., 383 U.S. 463, 476, 482 (1966) (Black, J., dissenting); id. at 482 (Douglas, 
J., dissenting); Paris Adult Theatre, 413 U.S. at 103–14 (Brennan, J., dissenting). Some authors are also con-
vinced that obscenity doesn’t fall out of the protection of the First Amendment: see, e.g., Richards, supra note 
172; Boyce, supra note 356, at 340–41. 

358 Paris Adult Theatre, 413 U.S. at 58. 
359 Id. at 59, 69 (quoting Chief Justice Warren in Jacobellis v. Ohio, 378 U.S. 184, 199 (1964) (Warren, 

J., dissenting)). 
360 Id. at 69 (emphasis added on “or” to stress the line drawn by the Court to separate harm to society 

from “public decency” concerns). 
361 Recall Clor’s “ethic of decency”: see Clor, supra note 316, at 33, 36. I think the reference to a “morally 

neutral judgment” in the words of Justice Burger; see Paris Adult Theatre I, 413 U.S. at 69 (emphasizing the ne-
cessity that these ethics are shared, that the interpreter must look for some kind of “overlapping consensus,” and 
that he must avoid relying on sectarian values). 

362 See the definition of “pornography” devised by feminist scholars and writers Catharine MacKinnon 
and Andrea Dworkin in the famous draft for an amendment to Minneapolis Civil Rights Ordinance, commissioned 
in 1983 by the Minneapolis city government and later approved by the city council but vetoed by the mayor. Ac-
cording to the text: 

 
1. “Pornography” means the graphic sexually explicit subordination of women through pictures and/or 

words that also includes one or more of the following: 
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More generally, however, any obscene publication in which some of the participants are de-
picted as mere objects of other peoplÈs desires and who are physically and/or verbally abu-
sed fits within this paradigm, which ranges from the simple berating of a person, to his or her 
beating, rape or even (simulated) murder (I am referring to the class of infamous “snuff mov-
ies”). In these cases, all members of the society might rightfully disapprove of those materials 
for their objective content regardless of their actual personal convictions about the fact that 
portrayal of sex, per se, is “wrong,” “sinful,” or otherwise improper. Whereas private posses-
sion of obscene publications of these types would still be allowed – following Stanley’s cor-
rect protection of personal autonomy in the private sphere – their public circulation could be 
lawfully banned by state legislatures. In this way, although my definition of “public morality” 
will probably not provide grounds for a blanket prohibition of all forms of pornography,363 it 
appears more than fit to sustain laws that target the distribution of the types of publications 
that I have just described. 

                                                                                                                                                      

a. women are presented dehumanized as sexual objects, things or commodities; or 
b. women are presented as sexual objects who enjoy humiliation or pain; or 
c. women are presented as sexual objects experiencing sexual pleasure in rape, incest, or other sexual 

assault; or 
d. women are presented as sexual objects tied up or cut up or mutilated or bruised or physically hurt; or 
e. women are presented in postures or positions of sexual submission, servility, or display; or 
f. women’s body parts-including but not limited to vaginas, breasts, or buttocks-are exhibited such that 

women are reduced to those parts; or 
g. women are presented being penetrated by objects or animals; or 
h. women are presented in scenarios of degradation, humiliation, injury, torture, shown as filthy or infe-

rior, bleeding, bruised or hurt in a context that makes these conditions sexual. 
 
See the Model Anti-pornography Ordinance, available at 

http://www.nostatusquo.com/ACLU/dworkin/other/ordinance/newday/AppD.htm (last visited August 4, 2015). 
363 Think, for example, of amateur pornographic movies which portray sex between married couples (to 

make things even easier, let’s say: heterosexual married couples) and which are published for free on the Net, in 
specific sites accessible only by consenting adults. In this case it is difficult to hold that the materials in discourse 
are undignifying to the people who perform the depicted actions. Unlike what happens in the hypothesis of the 
dwarf being tossed against a wall, very few would maintain that having sexual intercourse with a beloved one 
diminishes onÈs personal dignity. Providing that none of the participants is beaten, berated, or somehow mis-
treated (as probably nobody would expect in such a context), the movies show just ‘common’ sexual practices 
between persons tied together by an affective bond. Nevertheless, it could be argued that what is degrading, 
here, is not the conduct performed by the couple in itself, but the fact that someone is aroused by its display. The 
spouses become the mere object of someone elsÈs amusement, and this debases them as human beings. See, 
e.g., CLOR, supra note 314, at 187–92; Clor, supra note 316, at 37. Such an ‘usÈ of our neighbors, however, oc-
curs all the time with regard to different activities, and few would seriously object to it. Do we consider listening to 
a concert with great delight an undue exploitation of the musicians? Do we feel we are taking advantage of the 
actors when we are entertained by a film, and we smile, laugh, or cry by watching it? Do we consider people who 
perform these actions simply as objects for our entertainment, and do we strip them of their humanity and dignity? 
In my opinion, the fact that a pornographic movie arouses (what are considered by many) less ‘noblÈ senses 
hardly represents a reason to think the performers are being used in an undignifying way. See Boyce, supra note 
356, at 355; contra CLOR, supra, at 205. Examples of obscenity of the kind I just described would probably pass 
the test of “public morality” in the meaning I attached to this concept. 
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Conclusion 

As the analysis that I have conducted over the course of this paper should have pro-
ven, “public morality” and its enforcement are topical issues in both the U.S. and Italy, par-
ticularly in the wake of the judgments rendered by the Supreme Court and the Constitutional 
Court, respectively, at the beginning of the new millennium. I argued that jurists from both 
countries can find common grounds of reflection despite the differences between the two le-
gal systems, and I posited that this common ground is centered upon the concept of human 
dignity in its two dimensions of personal autonomy and respect for fellow human beings be-
cause this concept is accepted as a fundamental value by both the U.S. and Italian constitu-
tions. I also suggested that “public morality” must conform to the Constitution to avoid impos-
ing sectarian moral convictions on the entire society; however, such conforming “public mo-
rality” can simultaneously act as a filter regarding unacceptable moral convictions and as a 
source of shared values that can provide concrete meaning to legal concepts such as the 
one we examined. I would therefore define the “public morality” that is enforceable by law as 
the ethical background of a society during a certain historical period, as it has resulted from 
the values embedded in its Constitution and, in particular, from the commitment to protect 
human dignity, one of the most important of these values. From this perspective, my thesis is 
that governments are entitled to proscribe conduct that threatens to undermine that value in 
the public sphere, while simultaneously respecting the autonomy of the self that presides o-
ver choices that do not (directly) affect the community. 

I do not nurture the delusion of having provided an unchallengeable answer to this is-
sue. I am fully aware that when scholars and courts address wooly concepts such as “public 
morality,” “public order,” and the like, it is nearly impossible to erase all uncertainties and to 
draw precise boundaries. There will always be gray zones, and they will likely continue to 
arouse the interests of jurists and encourage debate among them. What I hope to achieve 
through this writing is to point scholars and jurists in what I consider the right direction, i.e., 
that the quest for shared standards of “public morality” should be firmly grounded in the Con-
stitution as the only reliable source of values in which our pluralist and secular societies can 
identify themselves. 


