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CONSTITUTIONAL CONVENTIONS AND THE PRESERVATION OF THE SPIRIT OF THE 
BRITISH CONSTITUTION 

Conventions and Constitutional History – Problems of definition – Devolution, Conventions and 
Concordats – Conclusion 

The UK has an uncodified constitution comprising many diverse sources but arguably 
the characteristic which makes it most unlike other constitutions is that conventions play a 
crucial part in defining how the constitution functions not at the margins but at its very core. 
Conventions help to tell the story of the constitution as they often have a historical dimension 
to them and they come to represent established constitutional practice. An observer of the 
UK constitution would build up a very incomplete account of its workings if attention was gi-
ven only to legal rules, since conventions, in the words of one commentator, ‘provide the 
flesh which clothes the dry bones of the law.’1 It is evident that: ‘The legal structure of the 
constitution is everywhere penetrated, transformed and given efficacy by conventions.’2 Con-
ventions are the source of the non—legal rules of the constitution. They may be characteri-
sed as being associated with laws but at the same time they are distinct from them. Often 
they facilitate the formal machinery of government by having an important practical dimen-
sion to them. At the same time, it would be very difficult to settle constitutional disputes wi-
thout understanding how these conventions should be applied. Moreover, conventions allow 
what might otherwise be a rigid legal framework to be kept up to date with the changing ne-
eds of government because, as we shall see, they are constantly evolving.  

                                                 

* Professor of Public Law at London Metropolitan University. 
1 I. JENNINGS, The Law and the Constitution, 5th edn (London, University of London Press,1959), 81. 
2 I. JENNINGS, 113. 
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Above all, there is a crucial moral dimension behind the emergence of conventions 
and their current application. Conventions arise from and operate within a strong constitutio-
nal tradition which, in the UK, is one of respect for fundamental values, including the idea of 
government by consent, individual freedom, diversity of opinion, contestation as the essence 
of political life and ethical standards of behaviour in politics.3 The point is that the conven-
tions of the constitution will inevitably change but will still reflect an established tradition or 
spirit which is itself shaped by convention – in an important sense many conventions therefo-
re come to express the essence or spirit of an evolving democratic constitution. 

First, we need to understand that conventions emerged as a key element in what 
might be termed the historical constitution. Our second concern will be to consider why it has 
been so problematic to reach a clear definition of constitutional conventions. This task is ap-
proached against a backdrop of the changing conditions of governance. The third section 
considers how conventions have been applied to accommodate certain aspects of UK devo-
lution in order to show how these rules have continued to develop as part of a contemporary 
multi-layered constitution. It will become apparent that conventions have been gradually inte-
grated as part of a dynamic constitutional process and it is argued that it is because they re-
present a democratic value system conditioned by history that they remain of central impor-
tance in gaining any understanding of not only how the contemporary constitution functions 
but also how it ought to function. 

Conventions and Constitutional History 

Many of the core conventions can only be properly understood as a reflection of the 
UK’s constitutional history. A number of important conventions that operate in relation to the 
monarch bear witness to the passage of authority over time away from the Crown. In the 
majority of cases the trend has been irreversible as the effect has usually been to prevent the 
King or Queen from exercising formal legal powers and there may be very little discretion left 
with the monarch. For example, it has long been established that a consequence of the Que-
en acting on the advice of ministers (rather than the other way round) is that the royal assent 
to bills that have completed their passage through the House of Commons and the House of 
Lords is never refused by the reigning monarch. Of course to do so, would both fly in the face 
of the Bill of Rights of 1689, and, in a modern context, it would undermine the capacity of an 
elected Parliament to pass legislation.4  

                                                 

3 See P. MORTON, ‘Conventions of the British Constitution’ (1991-1992) Holdsworth Law Review 114. 
4 R. BRAZIER, ‘Royal assent to legislation’ [2013] Law Quarterly Review 184-203 at 198. The procedure is 

now set out in the Royal Assent Act 1967. N. BARBER. ‘Can Royal Assent be refused on the Advice of the Prime 
Minister?’ (CLG) 25/9/2013:  
https://mail.google.com/mail/u/0/?pli=1#label/CLG+postings/1415583fd79e6c82?compose=147fcf3eda68be42. 
Barber argues here that the Royal Assent is given irrespective of the advice of her ministers.  
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Another aspect of this constitutional convention which requires the Queen or King to 
act upon the advice of the Prime Minister and his or her ministers5 is that, in practice, al-
though the business of government is conducted in the name of the Crown the key decisions 
are taken at ministerial level. Further, the Queen’s speech given from the throne in the 
House of Lords at the opening of each session of Parliament setting out government policy is 
always written by the Prime Minister. Equally, the role of the Prime Minister and of the 
Cabinet in relation to the monarch have developed and continue to develop by convention. 
Sir Robert Walpole, usually regarded as the first Prime Minister (1721-40), depended heavily 
on the King’s patronage and mainly operated as the King’s spokesman in Parliament (Geor-
ge I and II). He was officially appointed First Lord of the Treasury. In fact, he disliked the use 
of the term ‘Prime Minister’, which carried with it the connotation that he was royal favourite.6 
To this day there are few official references to the office of Prime Minister.  

However, even before the nineteenth century the appointment of Prime Ministers ca-
me to depend on the results of the general election rather than Royal preferment. The person 
sent for by the King or Queen had to be capable of forming a government commanding a 
majority in Parliament. In his introduction to ‘The English Constitution’ Richard Crossman (a 
former Cabinet Minister) recognises that the transition to the modern office of Prime Minister 
was an incremental process:  

‘Even in Bagehot’s time it was probably a misnomer to describe the Premier as 
chairman, and primus inter pares. His right to select his own Cabinet and dismiss them at 
will; his power to decide the Cabinet’s agenda and announce decisions reached without ta-
king a vote; his control, through the Chief Whip, over patronage – all this had already before 
1867 given him near Presidential powers. Since then his powers have been steadily increa-
sed, first by the centralisation of the party machine under his personal rule, and secondly by 
the growth of a centralised bureaucracy, so vast that it could no longer be managed by a 
Cabinet behaving like the board of directors of an old fashioned company’.7  

The post second world war period witnessed the final transformation of Cabinet Gov-
ernment into Prime Ministerial Government without any direct legal intervention. The office of 
Prime Minister with its own support, together with the Cabinet Office now serves to cement 
the union between, the legislative part of the state with the executive part of the state re-
sponsible for policy implementation. In an executive capacity PMs can form and dissolve de-
partments of state at will using the prerogative power without legal limitation. The creation of 
the Ministry of Justice under Tony Blair serves as a recent example.8 Nevertheless, residual 
evidence of the original exercise of this convention is still discernible, not only because mo-
dern Prime Ministers and Ministers continue to rule in the name of the Crown, but also be-

                                                 

5 G. MARSHALL, Constitutional Conventions: The Rules and Forms of Political Accountability (Oxford: Ox-
ford University Press, 1987), 20ff.  

6 H. WILSON, A Prime Minister on Prime Ministers (New York, Summit Books, 1977), 8. 
7 R. CROSSMAN, ‘Introduction’ to W Bagehot The English Constitution (London, Fontana, 1963), 51.  
8 The Constitutional Reform and Governance Act 2010 placed some prerogative powers on a statutory 

footing but there have been few formal limits on the prerogative powers of the Prime Minister. 
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cause the Monarch continues to have regular meetings with the Prime Minister during which 
the details of current policy are discussed.9 This traditional confidential meeting is an illustra-
tion of the survival of what Bagehot recognised as the ‘dignified’ as opposed to the ‘efficient’ 
part of the constitution.10  

Once established it has already been stressed that conventions are irreversible and 
there is an expectation that a constitutional convention will be respected. Indeed, any failure 
to do so is likely to have drastic consequences. The refusal of the House of Lords to pass the 
budget in 1909 serves as an excellent example. This action by the Lords was in clear breach 
of a convention which recognises the predominance of the House of Commons over financial 
matters, and this failure to pass a Finance Bill prompted a very serious political crisis for the 
obvious reason that a government without a budget to pay officials and the armed forces, 
and so on, could not govern. From the moment of the budget’s rejection a stalemate existed 
between the elected House of Commons and the mainly Conservative hereditary peers in the 
House of Lords. After protracted negotiations, King George V agreed to create sufficient pe-
ers to secure the passage of a Parliament Bill, curbing the powers of the Upper House, but 
only if there was a mandate from the electorate for the reform. After the general election in 
December 1910 returned a Liberal-dominated coalition committed to reform, the Conservati-
ve peers in the House of Lords backed down and passed the Bill. Apart from removing the 
general veto over legislation exercisable by the House of Lords, the Parliament Act of 1911 
consolidated in statutory form what had been regarded as a convention, namely, that the 
House of Lords could not veto or delay money Bills. 

Problems of definition 

The difficulty in defining conventions is mainly because they encompass such a wide 
range of conduct, some of which is a lot more certain than others. The important thing to re-
member is that they determine many of the practices of government and aspects of conduct 
of state institutions. They are not the result of a legislative or a judicial process but generally 
arise by agreement or from what has been explained as ‘the hardening of usage’ over a pe-
riod of time.11 According to Dicey conventions of the constitution consisted of understan-
dings, habits, practices, maxims and precepts which, though they regulate the ordinary con-
duct of the Crown, of ministers, and of other persons under the constitution, are not in stric-

                                                 

9 Although beyond the scope of this paper a matter of recent controversy has concerned a covert con-
vention requiring consultation over bills affecting the personal interests of the Queen or the Prince of Wales prior 
to their introduction in Parliament. See T. ADAMS, ‘Royal Consent and Hidden Power’ Constitutional Law Group, 
26 January 2013.  

10 R. CROSSMAN, 61. 
11 C. TURPIN and A. TOMKINS, British Government and the Constitution (7th edn, Cambridge: Cambridge 

University Press, 2011), 190.  
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tness laws at all.12 In recognising that conventions were mainly customary rules which de-
termined how the discretionary powers of the state were exercised, Dicey made a key distin-
ction between laws, which were enforceable in the courts, and conventions which were not 
justiciable.13 Indeed, there are court decisions which confirm that that conventions cannot be 
enforced in the same way as laws. In the Jonathan Cape case the government of PM Harold 
Wilson was unsuccessful in persuading the court that the public interest would be served by 
enforcing the confidentiality requirement which forms part of the convention of collective 
cabinet responsibility.14 In other words, it was not possible to use the law to prevent a former 
Cabinet minister from publishing his memoirs. However, the Attorney General on behalf of 
the government may be said to have been partially successful by gaining judicial acceptance 
of the principle underpinning the convention, namely, that there is a legal obligation of confi-
dentiality attaching to Cabinet proceedings. A feature which is now contained in the codes of 
practice issued to ministers and civil servants and confirmed in statutory form under the Fre-
edom of Information Act 2000 as information exempted from disclosure.15  

Sir Ivor Jennings, approached the task of definition from a different perspective, be-
cause he attempted to argue that both laws and conventions actually depended on acquie-
scence and that conventions were not any less binding than laws.16 Jennings suggested that 
three questions should be asked in order to identify a valid convention. The first question de-
termines whether there is a precedent for the practice. Finding this out involves ascertaining 
how often and how consistently a practice has been observed previously. The second que-
stion asks whether those operating the constitution have accepted the convention as binding. 
Could it be said that an obligation is created by the practice under consideration? The third 
question asks whether there is a good political reason for the existence of a convention. I 
would suggest that a positive response to these question posed by Jennings only provides a 
partial definition. Some conventions clearly fit all these criteria. To take three prominent e-
xamples, the Royal Assent to legislation, the requirement that Prime Ministers must be 
member of the elected House of Commons rather than the House of Lords and that a gover-
nment losing a confidence motion in the House of Commons must offer its resignation to the 
monarch. In each case the practice is well established by precedent. Constitutional actors 
have demonstrated that they are bound by precedent and the political reasons for the con-
vention can easily be justified in constitutional terms. Already it will be apparent that such 
practices have been established as rules based on custom and expediency rather than for-

                                                 

12 A. DICEY, An Introduction to the Study of the Law of the Constitution, (10th edn, Basingstoke, Macmil-
lan, 1959), 24. 

13 Ibid. 
14 Attorney-General v Jonathan Cape Ltd [1976] QB 752; Munro 61.  
15 See Freedom of Information Act 2000, section 36 ‘Information which in the reasonable opinion of a 

“qualified person” (a minister or designated official) would be likely to (a) prejudice collective responsibility …’.  
16 The point being that law will only be enforced against the government if it consents to it, as it is gov-

ernment that also executes the law. 
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mal agreement17 and also that many conventions are a series of actions or decisions which, 
over time, come to be accepted by those concerned in the working of the constitution. 

However, some crucial conventions cannot be simply defined in terms of the ques-
tions posed by Jennings, nor can they be characterised with any accuracy as what Sir Ken-
neth Wheare described as ‘obligatory rules of behaviour’.18 For example, the convention of 
individual ministerial responsibility is of enormous constitutional importance. It concerns the 
accountability of the executive to Parliament. At one level it describes a deeply embedded 
process. As a member of Parliament the Secretary of State must be answerable to Parlia-
ment for his or her department.19 Parliamentary procedures have developed over time to a-
chieve this end. Acting under the convention the Secretary of State (as well as ministers of 
all ranks) are interrogated by MPs at Question Time and ministers are required to appear be-
fore the parliamentary select committees shadowing their department and they may be 
summoned before the Public Accounts Committee which is part of the audit of government 
spending.20 Although the Secretary of State (as the Cabinet rank minister) is answerable to 
Parliament for policy matters in the sense the she or he takes the credit for successes and 
the blame for failures, there has never been a general expectation that ministers should rou-
tinely resign from their position for departmental oversights and blunders.21 Nevertheless, 
some ministers have tendered their resignation as they regarded an error under their watch 
as a stain on their personal honour.22 The weakness of the convention in providing satisfac-
tory accountability has been vividly highlighted against the changing nature of governance 
and this has played a major part in political and constitutional crisises of recent decades.  

Let us take two examples: 
First, the judicial inquiry by Lord Justice Scott23 (over the Matrix Churchill arms to Iraq 

affair) and the Public Services Committee of the House of Commons responding to the Scott 
report found that Parliament had been repeatedly misled in answers to parliamentary que-
stions. The recommendations which followed led to revised Guidance to Officials on Drafting 
Answers to Parliamentary Questions (1996) and ultimately to detailed codes of practice 
which apply to both ministers and civil servants. Under them knowingly misleading Parlia-

                                                 

17 E.C.S. WADE, ‘Introduction’ to A Dicey, An Introduction to the Study of the Law of the Constitution, 
(10th edn, Basingstoke, Macmillan, 1959), clii. 

18 K. WHEARE, Modern Constitutions (Oxford: Oxford University Press, 1951) , 179ff.  
19 C. TURPIN, ‘Ministerial Responsibility’ in J. JOWELL and D. OLIVER (eds), The Changing Constitution (3rd 

edn, Oxford: Oxford University Press, 1994), 118ff. 
20 R. BRAZIER, Constitutional Practice: The Foundations of British Government (3rd edn, Oxford: Oxford 

University Press, 1999), 230ff.  
21 P. LEYLAND, The Constitution of the United Kingdom: A Contextual Analysis (2nd edn, Oxford: Hart 

Publishing, 2012).  
22 One example which is often cited concerned the resignation of Foreign Secretary Lord Carrington over 

the Argentinian invasion of South Georgia in 1982 as a prelude to the Falklands war. Despite Mrs Thatcher urging 
him to continue in office he insisted on tendering his resignation.  

23 See ‘Report of the Inquiry into the Export of Defence Equipment and Dual-Use Goods to Iraq and Re-
lated Prosecutions’, HC 115, (1995-96). For detailed analysis of the report and its consequences see A. TOMKINS, 
The Constitution After Scott: Government Unwrapped (Oxford: Oxford University Press, 1998) especially 96ff. 
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ment is regarded as a matter demanding resignation. These codes have been recently pla-
ced on a statutory footing and they are enforced by the Cabinet Secretary (Head of the Civil 
Service).24  

Second, in the interests of efficiency as part of the New Public Management initiative 
civil service departments were re-organised into agencies from the 1980s.25 Once establi-
shed by a framework document, each Agency was regarded as a distinct organisation under 
its own Chief Executive with performance targets set out for the financial year. The conse-
quences have been dramatic in relation not only to the structure, but also to the functioning 
of government, with important implications for the concept of accountability under the doctri-
ne of individual ministerial responsibility. The principle concern was that this caused a gra-
dual dilution in the expectation that ministers remain responsible for the conduct of their de-
partments and the policy areas covered by their departments. A famous example arose in 
1995 when following an escape of high security IRA prisoners from the Isle of White and the 
publication of a generally critical report on the matter, the Home Secretary dismissed the 
Chief Executive of the Prison Service Agency, for what he claimed (in passing the buck) was 
as an operational matter. He did this rather than accepting responsibility as the Cabinet min-
ister in overall charge of the department and its agencies. 26 This attempt to re-interpret the 
convention in order to divert blame away from the minister was raised inside Parliament and 
in the media as a cause of serious concern. The Labour government elected in 1997 respon-
ded immediately and the new Home Secretary reasserted ministerial responsibility. It was 
recognised that this requirement went beyond a duty to account generally for the department 
but also included a supervisory responsibility for all aspects of its routine functioning, inclu-
ding the prisons agency.27  

We can sum up the position so far by recognising that there is no way of knowing with 
certainty what an established convention is, except from the behaviour of the sovereign, poli-
ticians, or other officials responsible for operating it as part of the constitution. At least, it 
might be said of some conventions that they are rules of political practice which are regarded 
as binding by those to whom they apply. In this sense it could be claimed that they therefore 
provide a prescriptive view of what should happen in a range of given constitutional situa-
tions. However, with the last two examples we have seen that the rules relating to these con-
ventions must constantly evolve in response to the circumstances that might arise. In turn, 
this has led to uncertainty about precisely how some conventions will apply in practice.  

                                                 

24 See the Constitutional Reform and Governance Act 2010, sections 3-5.  
25 P. LEYLAND and G. ANTHONY, Textbook on Administrative Law (7th edn, Oxford: Oxford University 

Press, 2012), 92ff.  
26 P. LEYLAND, The Constitution of the United Kingdom: A Contextual Analysis (2nd edn, Oxford: Hart 

Publishing, 2012), 180.  
27 D. WOODHOUSE, ‘Ministerial Responsibility’ in V Bogdanor (ed) The British Constitution in the Twentieth 

Century (Oxford: Oxford University Press, 2003), 317ff.  
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Devolution, Conventions and Concordats 

The advent of devolution in 1999 was a watershed moment for the UK constitution 
(previously regarded as highly centralised and unitary) as it involved the introduction of an 
intermediate layer of government. The idiosyncratic British approach was not to consider a 
general restructuring of sub-national government but rather to regard the conferment of new 
powers and institutions in terms of ‘made to measure’ problem- solving. Separate statutes 
were drafted for Scotland, Wales and Northern Ireland and this approach resulted in the UK’s 
unique form of asymmetrical devolution. Moreover, since its inception certain aspects have 
already been radically altered. 28  The integration of devolution is particularly interesting in 
terms of this discussion because it illustrates not only how conventions have come to operate 
at different levels and in different ways but also how the adaptation to these changing condi-
tions of governance has led the emergence of new ‘soft law’ conventions.29  

First, some pivotal conventions have continued to apply but are practised in a modi-
fied form in relation to the devolved level of government. For example, political accountability 
still depends indirectly on a version of Individual Ministerial Responsibility.30 The position is 
that the Secretary of State for Scotland, Wales and Northern Ireland at Westminster remains 
accountable for the non-devolved policy areas while the devolved executives based in Edin-
burgh, Cardiff and Belfast become answerable to the devolved Parliament or assemblies.31 
At the devolved level the executive oversight function is performed through questions asked 
of ministers at question time and by requiring ministers and officials to appear before subject 
committees.32 

Second, in some circumstances it was anticipated that new conventions would emer-
ge from the arrangements. In regard to the passing of legislation although the Westminster 
Parliament remains sovereign post devolution, the government minister, Lord Sewel, stated 
in the House of Lords during the passage of the Scotland Bill, that he expected a mechanism 
to be established to allow the SP to indicate whether or not it gave its consent to Westmin-
ster legislating for Scotland concerning provisions where overlap existed. The assumption 
was that Westminster would not normally legislate with regard to devolved matters in Scot-

                                                 

28 P. LEYLAND, ‘The multifaceted constitutional dynamics of UK devolution’ ICON International Journal of 
Constitutional Law, Vol 9 (2011), No 1, 251-274 at 257ff. 

29 See A. MCHARG, ‘Reforming the United Kingdom Constitution: law, convention and soft law’ [2008] 71 
Modern Law Review 853.  

30 To take another example, the Prime Minister, before the Scotland Act had completed its Parliamentary 
stages, announced in a Parliamentary Answer of 30 June 1998, that the Scottish First Minister would give advice, 
by convention, to the Crown in respect of those functions which the Queen exercised personally and which fell 
within devolved competence, and not those exercised on her behalf by a UK Minister. 

31 N. BURROWS, Devolution, (London, Sweet & Maxwell, 2000) 87ff.  
32 See Standing Orders of the Scottish Parliament and Northern Ireland Assembly drawn up under sec-

tion 22 of the Scotland Act 1998 and section 41 of the Northern Ireland Act 1998 respectively. In Wales the situa-
tion was significantly different before the passage of the Government of Wales Act 2006. Part II of the 2006 Act 
creates a separate Welsh Executive in the form of the Welsh Assembly Government which is formed from the 
Assembly and replaces the National Assembly as a body corporate.  
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land without the consent of the devolved legislature eg Scottish Parliament (SP).33 The prac-
tise regarding Sewel Motions, which are now referred to officially as legislative consent mo-
tions, has not turned out exactly as predicted34 because the Scottish Parliament, Northern 
Ireland Assembly and latterly the Welsh Assembly have been prepared to allow Westminster 
to continue to legislate in a number of devolved areas. 35 Nevertheless, it should be stressed 
that the original practice in Scotland was revised requiring the express agreement of the 
whole Scottish Parliament to avoid the risk of devolved parliaments and assemblies beco-
ming ‘mere legislative “branch factories” working to the timetable and convenience of We-
stminster’.36 As a result these motions have generally been used for minor provisions in We-
stminster Bills.37  

Third, devolution has been supported by a myriad of informal soft law agreements.38 
In many constitutional systems, notwithstanding conflict resolution machinery in the form of 
intergovernmental agreements, disputes between central and sub-national government in the 
form of states (Germany) or regions (Italy) might result in constitutional litigation.39 Although 
the devolution legislation sets out circumstances where ‘devolution issues’ might be conte-
sted40 until recently there have been very few disputes decided in the courts.41 In order to 
minimise the need for such litigation devolution, to some extent reflecting the mechanisms 
developed in Australia and Canada, has relied on a body of soft-law to both co-ordinate in-

                                                 

33 The so called Sewell convention is reiterated in the Memorandum of Understanding (Cm. 4806 2000, 
para. 13). 

34 A. PAGE and A. BATEY, 'Scotland's Other Parliament: Westminster Legislation about Devolved Matters 
in Scotland since Devolution' [2002] PL 501, 503. 'What our analysis of Sewel motions reveals, however, is the 
continuing strength of the pull towards uniformity in a devolved system of government.' 

35 J. MCELDOWNEY, ‘The Impact of Devolution on the UK Parliament’ in A. HORNE, G. DREWRY, D. OLIVER 
(eds) Parliament and the Law (Oxford: Hart Publishing, 2013), 215. See also G. ANTHONY and J. MORISON, ‘Here, 
There, and (Maybe) Here Again: The Story of Law making for Post-1998 Northern Ireland’ in R Hazell and R 
Rawlings (eds) Devolution, Law Making and the Constitution (Exeter: Imprint Academic, 2005) 178.  

36 B. WINETROBE, ‘A Partnership of Parliaments’ in R. HAZELL and R. RAWLINGS (eds) Devolution, Law 
Making and the Constitution (Exeter: Imprint Academic, 2005), 66. 

37 B. CRAWFOD, ‘Ten Years of Devolution’ Parliamentary Affairs Vol 63, No 1, 2010, 89-97, 94. 
38 D. FELDMAN, 100.  
39 German federalism draw upon the principle of comity to ensure the constitutionality of the mutual deal-

ings between the Federal Government and the states and the system has developed into a form of ‘co-operative 
federalism’. See W. HEUN, The Constitution of Germany: A Contextual Analysis (Oxford: Hart Publishing, 2011) 
56, 71 and D. KOMMERS and R. MILLER, The Constitutional Jurisprudence of the Federal Republic of Germany, 
(3rd edn, Duke University Press, 2012), 95.  

40 Devolution Issues are questions relating to the powers and functions of the legislatures and govern-
ments established as part of the devolution arrangements. Rare examples of cases resolved by the Supreme 
Court include: AXA General Insurance v Lord Advocate [2011] UKSC 46 which involved an unsuccessful direct 
challenge to a piece of legislation enacted by the Scottish Parliament.. See G. GEE, ‘Devolution and the Courts’ in 
R. HAZELL and R. RAWLINGS (eds) Devolution, Law Making and the Constitution (Exeter: Imprint Academic, 2005), 
252. 

41 http://www.assemblywales.org/qg12-0019.pdf  
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tergovernmental relations and to perform the task of dispute resolution.42 Concordats were 
drawn up as agreements to assist with the hand over of power post-devolution and to serve 
as the main method of conflict resolution where powers were shared or where powers over-
lapped. The process of drafting concordats in the UK has lacked any formal structuring, but 
there is a general Memorandum of Understanding (MOU) containing a set of principles and 
guidelines which is now issued by the Office of the Deputy Prime Minister.43 These include: 
good communication and information-sharing, early warning of policy proposals, co-operation 
on matters of mutual interest and rules of confidentiality to be applied within the workings of 
the post-devolutionary system of government.44 Mainly bilateral but some multilateral agree-
ments between the devolved executives and Whitehall departments were launched to pro-
mote these wider objectives in each policy arena.45 The nature of these concordats varies 
from inter-governmental agreements to more subject specific arrangements, with some set 
out in much greater detail than others46 and the MOU specifies that these might be procedu-
ral rather than substantive agreements.47 Additionally, to keep the entire process under re-
view and to resolve disputes between administrations, a Joint Ministerial Council (JMC) chai-
red by the UK PM/Deputy PM and comprising the first ministers and deputy first ministers of 
the devolved administrations was established to meet in plenary session at least once an-
nually.48  

                                                 

42 R. CORNES, ‘Intergovermental Relations in a Devolved United Kingdom: Making Devolution Work’ in R. 
HAZELL (ed) Constitutional Futures: A History of the Next Ten Years (Oxford: Oxford University Press, 1999), 
156ff.  

43 Memorandum of Understanding and Supplementary Agreements between the United Kingdom Gov-
ernment, the Scottish Ministers, the Welsh Ministers and the Northern Ireland Executive Committee, agreed Sep-
tember 2012; https://www.gov.uk/government/publications/devolution-memorandum-of-understanding-and-
supplementary-agreement. Ministerial responsibility within the UK Government for the MoU and JMC agreements 
lies with the Deputy Prime Minister who has been given overall responsibility for the JMC by the Prime Minister. 
The Deputy Prime Minister also has specific responsibility for chairing the JMC in Domestic Format. The Foreign 
and Commonwealth Secretary is responsible for the Concordats on the Coordination of European Union Policy 
Issues and on International Relations. Business Secretary responsible for the Concordat on Financial Assistance 
to Industry. Scottish, Welsh and NI Secretaries must promote devolution and help resolve disputes.  

44 See Memorandum of Understanding and Supplementary Agreements, Cm 4806, July 2000.  
45 See J. POIRIER, ‘The Functions of Intergovernmental Agreements: Post-Devolution Concordats in 

Comparative Perspective’ [2001] Public Law 134, 146. Initially, there were 20 bilateral agreements between 
Westminster departments and Scottish Executive and five supplementary multilateral agreements between UK 
government, Scottish Ministers and Cabinet of the Welsh Assembly.  

46 R. RAWLINGS, ‘Concordats and the Constitution’ [2000] Law Quarterly Review 257, 263; Poirier [2001] 
p.135.  

47 This emphasis on procedure is clear from the guidance notes: ‘They will set down common processes 
and the main features of good working relationships, rather than specify substantive outcomes’. Guidance Notes 
on Common Working Arrangements: Annex A: Concordats. But some concordats contain significant substantive 
rules indicating not only how things are to be done, but who must do them. For example, the Concordat on Euro-
pean Structural Funds specifies that responsibilities for implementation will be carried out by the Scottish execu-
tive and not the Scottish Office. Concordat on the European Structural Fund, section 12.  

48 R. RAWLINGS, Delineating Wales: Constitutional, Legal and Administrative Aspects of National Devolu-
tion (Cardiff: Cardiff University Press, 2003), 398.  
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Apart from the devolution legislation itself the concordats have been the only mecha-
nism available to facilitate devolution at an administrative level. The concordats contain ge-
neral principles which apply behind the scenes to civil servants based in Westminster and 
civil servants in a variety of devolved departments responsible for the actual task of policy 
administration. In consequence, it is difficult to assess their overall contribution to policy co-
ordination between the overlapping layers of the contemporary constitution.49 However, this 
approach has certain drawbacks. First, as informal agreements between administrations o-
perated by officials, often with an expectation of confidentiality, they fall under the radar. This 
is in the sense that the procedures which they deal with are placed beyond any routine scru-
tiny by Parliament and its select committees, nor are they justiciable in the courts.50 Second, 
the concordats have been drawn up by senior departmental officials as a form of codification 
of the processes of government. In particular, concern has been expressed that at a bureau-
cratic level the Cabinet Office and Whitehall departments occupy a dominant position which 
has allowed the centre to retain a grip on the shaping of the arrangements as a whole. The 
undeclared agenda has been an interest in the retention of the established practices of a 
prevalent Whitehall culture and of a unified home civil service.51 Third, the effectiveness of 
the concordats and the JMC as avenues for informal dispute resolution between layers of 
government might be increasingly called into question as the political dynamics of devolution 
have changed (as we have seen initially Labour was dominant at both levels). For example, 
notwithstanding these informal mechanisms since 2012 on three occasions the UK Supreme 
Court has been called upon by the UK Attorney General to determine the legislative compe-
tence of the Welsh Assembly.52 

Conclusion 

Advocates of a codified constitution which would redefine and incorporate many con-
ventions correctly identify a profound disillusionment with contemporary politics (this may be 
a pan European phenomenon). However, in my view this genuine malaise is mistakenly at-
tributed to over reliance on arcane and ill defined conventions which cause the constitution to 

                                                 

49 R. RAWLINGS, ‘Concordats of the Constitution’ [2000] LQR 256-286, 276. 
50 In some cases the concordats fall outside the remit of Westminster departmental select committees. 

Michael Ancram was highly critical in Parliament of the tendency to undermine Parliamentary Sovereignty and 
popular sovereignty by by-passing Parliament through the use of concordats. This criticism was further elaborated 
M. ANCRAM, ‘The Dictatorship of the Concordat’ The Times, March 4, 1998.  

51 Although it should be stressed that Northern Ireland has a a separate civil service.  
52 See Local Government Byelaws (Wales) Bill 2012 –Reference by the A G for England and Wales 

[2012] UKSC 53, Agricultural Sector (Wales) Bill – Reference by the A G for England and Wales [2014] UKSC 43 
both of which required the UK Supreme Court to determine whether proposed Welsh legislation fell within the 
competence of the Welsh Assembly. A third case concerning the Bill for the Recovery of Medical Costs for Asbes-
tos Diseases in Wales is pending at the time of writing. See A. SHERLOCK, ‘Supreme Court ruling on Welsh Legis-
lation’ Constitutional Law Group, 30 July 2014.  
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become increasingly ‘out of touch with the reality of the modern world’.53 The antidote to our 
political problems will not be found in a new codified constitution which explicitly recognises 
the importance of the European Union, human rights, judicial review and devolution and 
which has built in checks and balances. Of course, drafting such a constitution would be an 
opportunity to more clearly define underlying principles, including those which depend upon 
some relatively imprecise conventions, but the fundamental problem is that any codification 
project rests on the assumption that a general consensus will be reached on what principles 
to include and how any such constitution is calibrated, including its conventions, for example 
in distributing powers between Parliament and the courts. In one sense this paper provides a 
defence of the current approach because I have argued that in a number of crucial areas 
such as ministerial responsibility and in relation to devolution conventions have been able to 
adapt or they have been introduced to achieve a balance between continuity and the need 
for change. More generally commentators have regarded conventions as useful tools for ma-
naging constitutional conflict and implementing consensus when this can be found.54  

Returning to the original question: are constitutional conventions really to be regarded 
as embodying the spirit of the UK constitution? Conventions are of central importance in a 
different sense. I would argue it is precisely because they have come to perpetuate the spirit 
of the historical constitution which is now at the same time a democratic constitution. The 
main constitutional actors whether it be the Queen, peers, elected politicians, civil servants or 
judges, as the ones currently occupying the stage as protagonists play their individual part 
against an institutional backdrop reflecting this history - Buckingham Palace, the Palace of 
Westminster, Downing Street, the Foreign Office, the Supreme Court to name but a few ico-
nic examples – each edifice is packed with images portraying past characters and events – 
the players permeated by the spectre of Bagehot, Dicey and others must become familiar 
with the spirit of the constitution and understand its conventions in context to perform their 
designated role. In other words, they become trustees of the unwritten British constitution by 
the application of existing conventions and by developing new ones as part of an established 
tradition. 

                                                 

53 R. GORDON, Repairing British Politics: A Blueprint for Constitutional Change (Oxford: Hart Publishing, 
2010), 3. 

54 D. FELDMAN, ‘Constitutional Conventions’ in M. QUORTRUP (edI The British Constitution: Continuity and 
Change (Oxford: Hart Publishing 2013), 94.  


